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ALASKA EMPLOYMENT SECURITY DIVISIONPRIVATE 


P.O. Box 25509

Juneau, Alaska 99802-5509


APPEAL TRIBUNAL DECISION


Docket Number 99 0680 & 0681

Hearing Date:  May 3, 1999

CLAIMANT:   

ALICIA F ESQUIVEL TELLO       

CLAIMANT APPEARANCES:   

Alicia Esquivel Tello  

Pedro Romero, Interpreter

Thomas Parker, Interpreter

Ruby Taylor, Interpreter   


   


    
ESD APPEARANCES:

None

CASE HISTORY
The claimant appealed on March 24, 1999 two notices of determination. The first determination issued on March 9, 1999 denied benefits under AS 23.20.375 for the weeks ending January 2, 1999 through February 20, 1999 on the ground that her continued claims for those weeks were filed late without good cause. The second determination issued on March 10, 1999, denied benefits for the weeks ending December 19, 1998, through February 20, 1999, under AS 23.20.378 and 8 AAC 85.350. Benefits were denied on the ground that Ms. Tello was not available for work during a period of travel. 


FINDINGS OF FACT
Ms. Tello established an unemployment insurance claim effective December 7, 1998. On December 16, 1998, Ms. Tello traveled from Alaska to Colorado. She traveled to Colorado because her relatives sent her money for a plane ticket, and she was told there may be work there. She became ill during the first week after traveling to Colorado. She was ill with bronchitis and pneumonia, but was unable to see a doctor in Colorado because she could not get an appointment. She looked for work on December 18, 1999 at Wendys Restaurant, and on January 11, 1999 at McDonalds Restaurant. She was not offered work at McDonalds because she does not speak English. Ms. Tello did not have transportation to work, and believed there was no bus service. 

On February 23, 1999, Ms. Tello returned to Petersburg, Alaska. She was offered work on the day that she returned; however, she was too ill to work.  She became well enough to work on March 15, 1999, when she was offered work with Norquest, processing fish. She worked a total of 15 hours during March.

On March 8, 1999, Ms. Tello applied for unemployment insurance benefits for weeks January 2, 1999 to February 20, 1999. She did not file for benefits earlier because she was waiting for claim certifications to be mailed to her. She was aware that she was to file through VICTOR, but she needed assistance due to her limited understanding of English. She had a friend file for benefits on her behalf on March 8. She has filed for benefits in the past, but always has someone to assist her in filing. 


PROVISIONS OF LAW
AS 23.20.375 provides in part:


(a)
An insured worker is entitled to receive waiting-week 

credit or benefits for a week of unemployment for which 

the insured worker has not been disqualified under AS 

23.20.360, 23.20.362, 23.20.378-23.20.387, or 23.20.505 

if, in accordance with regulations adopted by the 

department, the insured worker has



(1)
made an initial claim for benefits; and



(2)
for that week, certified for waiting-week credit 


or made a claim for benefits.

8 AAC 85.102 provides in part:

 
(a)
An intrastate claimant located in this state is eligible for waiting week credit or benefits for a week if the claimant



(1)
files a continued claim for the week as required in this section; and



(2)
meets all requirements of AS 23.20 and this chapter.


(b)
A claimant shall file a continued claim



(1)
by mail to a regional claim center of the division in Anchorage, Fairbanks, or Juneau, as assigned by the director;



(2)
in person or by mail at an employment office of the division, if permitted by the director; or



(3)
by telephone to a telephone filing center of the division, if permitted by the director.


(c)  A continued claim for a week is filed when



(1)
the completed claim form provided by the division for a continued claim has been mailed or delivered in person to an employment office or regional claim center of the division; or



(2)
the claimant has provided information on eligibility for the week by telephone to a telephone filing center of the division.


(d)
The filing date of a continued claim filed by mail is the postmark date of the mailing of the completed claim form. If the postmark date is not readable, the date that the form for the claim was completed is the date of filing. However, if the claim is received by the division more than seven days after the date that the form was completed, the date of receipt is the date of filing.


(e)
The date of filing of a continued claim filed by telephone is the date that the claimant accesses the telephone filing system and provides claim information for the week using the claimant's personal identification number.


(f)
A continued claim must be filed on forms provided by the division or according to the telephone filing procedures of the division. For each week claimed, the claimant shall answer specific eligibility questions and shall certify to the truthfulness and completeness of the answers.


(g)
A continued claim for a week may not be filed before the end of the week claimed.  A continued claim may not be filed later than 14 calendar days after the end of the week claimed, with the following exceptions:



(A)
if the director authorizes the filing of bi‑weekly claims, the claim may not be filed later than 14 days after the end of the bi‑weekly period authorized by the director; 



(B)
a claim for benefits for a week of partial unemployment may not be filed later than 14 days after the claimant receives wages for that week.


(h)
The director shall extend the time allowed in (g) of this section for filing a continued claim if the claimant has good cause for filing a late claim and the claimant files the claim as soon as possible under the circumstances.  


(i)
For the purposes of (h) of the section, "good cause" means circumstances beyond a claimant's control that the division determines leave the claimant with no reasonable choice but to delay filing the claim; "good cause" includes illness or disability of the claimant, processing delays within the division, or failure of the division to provide sufficient or correct information to the claimant in order to file a continued claim.

AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. An insured worker may not be disqualified for failure to comply with this subsection if



(1)
the insured worker is not available for work because the insured worker




(A)
is ill or disabled;




(B)
is traveling to obtain medical services that are not available in the area in which the insured worker resides, or, if a physician determines it is necessary, the insured worker is accompanying a spouse or dependent who is traveling to obtain medical services;




(C)
resides in the state and is noncommercially hunting or fishing for personal survival or the survival of dependents; or




(D)
is serving as a prospective or impaneled juror in a court; or




(E)
is attending the funeral of an immediate family member for a period of no longer than seven days; and



(2)
a condition described in (1) of this subsection occurs during an uninterrupted period of unemployment immediately following a week for which the insured worker has filed a compensable claim, and work has not been offered that would 




have been suitable for the insured worker before the illness, disability, hunting, fishing, medical travel, jury service, or funeral attendance.

8 AAC 85.353 provides:


(a)
The requirements of this section apply to any period during which a claimant travels outside the area in which the claimant resides, unless the claimant travels while exempted from availability requirements under AS 23.20.378(a) or in connection with training approved under AS 23.20.382. A claimant is considered to have traveled outside the area in which the claimant resides only if the travel makes the claimant less accessible to the labor market in the area of the claimant's residence.


(b)
A claimant is available for work while travelling only if the claimant is travelling to search for work; accept an offer of work which begins within 14 days after the claimant's departure; or establish or return to a residence immediately following the claimant's discharge from the armed forces. Additional reasons for the travel do not make the claimant unavailable for work if the claimant is travelling in good faith for one of the reasons set out in this subsection.


(c)
A claimant who travels in search of work must make reasonable efforts to find work, in the area of the claimant's travel, by contacting an employment office; contacting employers in person; or registering with the local chapter of the claimant's union that has jurisdiction over the area of the claimant's travel. A claimant who has previously registered with the local union that has jurisdiction over the area of the travel is available for work if the claimant makes contacts as required by the union to be eligible for dispatch in the area of the travel.


(d)
A claimant is not available for work after the claimant travels for more than four consecutive calendar weeks to search for work. A claimant is not available for work after the claimant travels for more than seven days if travelling to accept an offer of work that begins 14 days after the claimant's departure; or to establish or return to a residence immediately following the claimant's discharge from the armed forces.AS 23.20.378 provides in part:



CONCLUSION
The record establishes that Ms. Tello traveled for personal reasons during the week ending December 16, 1998. She was away from her labor market for four days during week ending December 19, 1999.  Under Bear, Comm'r Dec. No. 95 2621, January 3, 1996, the Commissioner set a new policy under the availability requirements while traveling as follows:


To clarify and provide guidance on this point, the Department establishes the following policy effective immediately:


A claimant is available for work if physically present and otherwise available in the labor market for the majority of the full-time work week.  Activities which cause a withdrawal from the labor market for less than the majority of work days in the week will not affect the claimant’s availability, provided the claimant remains willing and able to immediately accept an offer of suitable full-time work.  "Immediately" in this sense means within a reasonable report time for the occupation, not necessarily instantaneously.  


Since the customary full-time work week is five days, the claimant must be physically in the labor market a minimum of three full work days.  A claimant whose travel would be disqualifying under 8 AAC 85.350(g) is ineligible only if the period of travel is longer than two days....

Ms. Tello was in her labor market for three days of the week ending December 19, 1998. She did not meet the availability requirements during that week. The same reasoning holds for the weeks ending December 26, 1998 through February 20, 1999, as Ms. Tello was out of her labor market for those weeks and was unable to accept suitable work in her labor market. She looked for work twice during the period that she traveled. However, her two work searches during a nine week trip were insufficient to establish that she traveled in order to look for work. In addition, she was unable to secure work because she does not speak English, did not have reliable transportation, and she was ill. 

After returning to Alaska on February 23, 1999, Ms. Tello was offered work, but due to her illness, was unable to accept the work. She was not in compensable claim status prior to her illness or disability, and is not eligible for a waiver of availability. She was not well enough to work until March 15, 1999, when she accepted offered work. Ms. Tello fails to meet availability requirements for the weeks ending December 19, 1998 through March 13, 1999. 

Ms. Tello has failed to show that she was prevented due to circumstances beyond her control from filing for unemployment insurance benefits for the weeks ending January 2, 1999 through February 20, 1999, within the required fourteen days. She had access to the phone number for VICTOR, and could have requested assistance at any time. Benefits were properly denied in this matter.


DECISION
The determination issued on March 9, 1999, under AS 23.20.375 is AFFIRMED. Benefits remain denied for the weeks ending January 2, 1999, through February 20, 1999.

The determination issued on March 10, 1999, under AS 23.20.378 is MODIFIED. Benefits are denied for the weeks ending December 19, 1998, to March 13, 1999.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party. The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on May 4, 1999.
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Cynthia Roman








Hearing Officer

