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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Yreno Gonzalez
Brian Smith

John Roach, Interpreter


ESD APPEARANCES
None


CASE HISTORY
Mr. Gonzalez timely appealed a determination issued on March 24, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Gonzales worked for Anchorage Mutual Housing Association during the period August 26, 1997,through February 4, 1999.  He earned $7 per hour for full-time work as a custodian.  Mr. Gonzales was fired for failure to call or show for work. 

On February 1 and 2, 1999, Mr. Gonzales did not work due to illness.  He contends he called his manager, Ms. North, on February 1 at about noon.  Mr. Gonzales knew he should have called before his shift started at 8:30 a.m.  Mr. Smith, maintenance director, had no record of Mr. Gonzales' February 1 call.

Mr. Gonzales admits he did not call his employer on February 2.  He contends he was too sick to get out of bed, yet he did not call a physician.  Mr. Gonzales knew he could be discharged for his failure to call in on time because he had been warned at least twice before the final incident.  He worked on February 3 and 4, which allowed the employer time to review Mr. Gonzalez's attendance record before making the decision to terminate the employment relationship.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 15-4, states in part:


The duty to appear and remain at work is implicit in the contract of hire.  This duty is not, however, absolute.  It is qualified  by the terms of the working agreement, customs and past practices in the occupation and the particular employment, the reason for the absence, and the worker's attempts to protect his or her employment....


A discharge for absence is considered misconduct in connection with the work unless there is a compelling reason for the absence and the worker makes a reasonable attempt to notify the employer.  In re Tolle, Commissioner Review No. 9225438, June 18, 1992.  Regardless of the reason for the absence, a worker must still properly notify the employer, unless the worker has a compelling reason for the failure to give notice.  For example, illness provides a compelling reason for absence, but it does not justify a failure to notify the employer if the worker was reasonably capable of doing so....

The record establishes Mr. Gonzalez had a history of failing to properly notify his employer of absences from work.  He knew or should have known his failure to contact his employer on February 3, 1999, could result in a discharge.  It is unlikely an individual who was so ill not to make a phone call could work the following day.  Mr. Gonzalez's failure to properly notify the employer of his pending absence resulted in his discharge for misconduct connected with the work.


DECISION
The determination issued on March 24, 1999, is AFFIRMED.  Benefits are denied for the weeks ending February 6, 1999, through March 13, 1999.  Mr. Gonzalez's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 27, 1999.








Jan Schnell, Hearing Officer

