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CLAIMANT
INTERESTED EMPLOYER
SHENNICA (MEYERS) MAXWELL
COUNTRY HEARTH INN

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES
Shennica Maxwell
Brenadette Salter

ESD APPEARANCES
None


CASE HISTORY
Ms. Maxwell timely appealed two determinations issued on March 25, 1999 that denied benefits under AS 23.20.379 and 23.20.390.  One determination held Ms. Maxwell was discharged for misconduct in connection with work.  The other determination charged Ms. Maxwell was liable for the repayment of benefits.  Ms. Maxwell did not intend to appeal the March 25, 1999 extended benefits determination, adjudicated under AS 23.20.353 and 23.20.406(h).  That issue will be discarded. 


FINDINGS OF FACT
Separation from Work Issue
Ms. Maxwell began working as a room attendant for Country Hearth Inn on September 25, 1998.  As a housekeeper, she was scheduled to work 18 to 22 hours a week at the rate of $5.15 an hour.

On November 13, 1998, Ms. Maxwell gave verbal notice of separation effective December 3, 1998.  Due to the latter stages of pregnancy, it was getting difficult for Ms. Maxwell to bend over to make the beds.  Also, smells from cleaning products bothered her more than before.  The doctor left it up to Ms. Maxwell to decide when she could no longer work.

Ms. Maxwell was scheduled to work November 20, 24, 27, and 30, 1998 and December 1, 2, and 3, 1998.  Subsequently, she was absent November 20, and 24, 1998 due to illness.  She was not able to call the supervisor each of those days because she did not have ready access to a long distance telephone line.   

Ms. Maxwell lived with her mother in the Bullard County area; she worked in Pooler, Georgia.  In the past, the supervisor called when Ms. Maxwell was absent, understanding and accepting Ms.Maxwell's telephone situation.

Ms. Maxwell called in sick on Monday, November 30, 1998.  The supervisor asked if she also wanted December 1 to 3, 1998 off.  Ms. Maxwell replied in the affirmative, assuming December 1 to 3 would be listed as approved days off.  Apparently, the supervisor considered the subsequent absences as unapproved.  Ms. Maxwell's absences led to her termination. 

Overpay Issue
Ms. Maxwell established an initial claim for benefits effective September 9, 1998.  Her weekly benefit amount is $122.  During that benefit year, Ms. Maxwell was issued $766 in benefits for weeks ending November 28, 1998 to January 2, 1999.  Those weeks were later denied due to the above referenced separation from work issue.  Similarly, Ms. Maxwell was denied extended benefits in relation to that issue.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

CONCLUSION

Separation from Work Issue
The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (November 1995) states, in part:


A "discharge" is a separation from work in which the employer takes the action which results in the separation[,] and the worker does not have the choice of remaining in employment.  8 AAC 85.010(20).


A "voluntary leaving" is a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

Although Ms. Maxwell gave notice of separation, she was discharged in relation to an attendance issue.  In discharge cases, before a penalty would be imposed, evidence must presented to show that Ms. Maxwell willingly acted in opposition to the employer's interests.  

No evidence was presented to show Ms. Maxwell faked her illness during the dates offered.  And, it appears there was simply a misunderstanding in relation to the December 1998 absences.  Thus, misconduct was not shown.  Ms. Maxwell is not subject to the disqualifying provisions under the separation from work law.

Overpay Issue
The separation of work disqualification causing the November 28, 1998 to January 2, 1999 overpay is no longer applicable.  Therefore, Ms. Maxwell is not liable for the repayment.


DECISION
The March 25, 1999 separation from work determination is REVERSED.  Benefits are allowed for weeks ending November 28, 1998 to January 2, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Also, Ms. Maxwell's maximum benefit entitlement is restored.

The March 25, 1999 overpay determination is REVERSED.  Ms. Maxwell is not liable for the overpayment at issue under AS 23.20.390.

The appeal against the March 25, 1999 extended benefits determination is DISCARDED.  Still, the Alaska Employment Security Division should review that issue in view of the above decisions.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 24, 1999.


Doris M. Neal


Hearing Officer

