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CLAIMANT
ROBERTO GARCIA

CLAIMANT APPEARANCES
Roberto Garcia

ESD APPEARANCES:
None


CASE HISTORY
Mr. Garcia timely appealed two determinations issued on March 22, 1999 that denied benefits under AS 23.20.378 and 23.20.382.  One determination denied benefits on the ground that Mr. Garcia failed to meet availability for work requirements or qualify for a vocational training waiver while in training.  A second determination maintained Mr. Garcia was ineligible for benefits due to full-time self-employment activities.  Under a waiver of hearing notice, the Appeal Tribunal also addressed issues under AS 23.20.505, whether Mr. Garcia was fully employed..


FINDINGS OF FACT
Effective January 8, 1999, Mr. Garcia filed an initial claim for unemployment insurance benefits.  His weekly benefit amount is $248.  He was issued benefit payments for weeks ending February 6, 1999 through March 6, 1999; week ending January 30, 1999 was credited as a waiting week.

Mr. Garcia last worked as truck driver/mixer operator for Schlumberger Technology from March 1998 to December 1998 at Prudhoe Bay.  He felt the work was getting dangerous due to inexperienced workers.  He decided he no longer desired work in that environment.  He quit that job to pursue a new career in real estate.  The Alaska Employment Security Division (AESD) determined Mr. Garcia left work at Schlumberger Technology without good cause.

Mr. Garcia maintains he would have accepted work, in the Wasilla area only, as a truck driver beginning January 1999.  He pursued work along those lines but found available openings only in the Anchorage, Alaska area.

In January 1999, Mr. Garcia attended real estate classes at the Cal Whiney School in preparation for a real estate exam.  The training was held Tuesday through Wednesday from 7:00 p.m. to 10:00 p.m., for a total of 26 hours.  The AESD allowed benefits in that case based on Mr. Garcia's willingness to accept suitable work.

Mr. Garcia passed his real estate exam and received his realtor's  license on April 6, 1999.  The following day, he was inducted into the Matanuska‑Susitna Valley board of realtors.

Around March 1, 1999,  Mr. Garcia accepted a realtor's position with the Prudential Jack White Company in Wasilla.  He began  visiting the facility between 8:30 a.m. and 5:00 p.m. to learn as much as he could about the real estate business.   He was not required to maintain any particular schedule, and the company did not test him for competency or knowledge.  During that period, he was not allowed to solicit business, handle business transactions, or perform any potential money-making activities connected with real estate sales.

After Mr. Garcia's induction into the board of realtors on April 7, 1999, he began actively pursuing clients, hosting open houses, etc., on a full‑time basis, from early morning to late night.  He hopes his efforts will generate income.  He also began attending periodic, weekly, two‑hour real estate classes in Anchorage through Prudential Jack White Company beginning April 15, 1999.  Effective April 7, 1999, Mr. Garcia stopped claiming benefits, believing he was ineligible for benefits at that point.

Currently, Mr. Garcia operates as a real estate agent under the auspices of the Prudential Jack White Company in Wasilla.  He makes his own decisions and determines his own work schedule.  If he finalizes a sale, Prudential Jack White Company is entitled to a percentage.


PROVISIONS OF LAW
AS 23.20.378 provides in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work.  An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. . . .


(c)
An insured worker is disqualified for waiting‑week credit or benefits for a week of unemployment while the insured worker is pursuing an academic education.  A disqualification under this subsection begins with the first week of academic instruction and ends with the week immediately before the first full week in which the insured worker is no longer pursuing an academic education.  However, an insured worker who has been pursuing an academic education for at least one school term and who was working at least 30 hours a week during a significant portion of the time that the worker was pursuing an academic education is not disqualified for waiting‑week credit or benefits under this subsection if the worker's academic schedule does not preclude full‑time work in the worker's occupation and if the insured worker became unemployed because the worker was laid off or the worker's job was eliminated.  In this subsection,



(1)
"pursuing an academic education" means attending an established school in a course of study providing academic instruction of 10 or more credit hours per week, or the equivalent;



(2)
"school" includes primary schools, secondary schools, and institutions of higher education.

8 AAC 85.350 provides:


(a)
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6)
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.

AS 23.20.382 provides in part:


(a)
Benefits or waiting-week credit for any week may not be denied an otherwise eligible individual because the individual is attending a vocational training or retraining course with the approval of the director of the employment security division or because, while attending the course, the individual is not available for work or refuses an offer of work.

AS 23.20.505 provides in part:


(a)
An individual is considered "unemployed" in a week during which the individual performs no services for which no wages are payable to the individual, or in a week of less than full-time work if the wages payable to the individual for the week are less than one and one-third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.


CONCLUSION
In Dunbar, Comm'r  Decision No. 94 7970,  August 1, 1995, the Commissioner of Labor stated, in part:


AS 23.20.505 specifies that a claimant is not "unemployed" in a week in which he works full-time or has earnings that are more than one and one-third times his weekly benefit amount, excluding the allowance for dependents, plus $50.  The Courts have ruled that self-employment is also to be considered in deciding whether a person is "unemployed" in Wool v. Employment Sec. Div., No. 4FA-87-2234 Civ. (Alaska Super. Ct. 4th J.D., Jan. 10, 1989.)


In his appeal hearing the claimant testified that he was working approximately 40 hours per week as a commissioned real estate agent, but argued he was not an employee.  In an earlier statement to the employment service office (exhibit 6) he indicated he was working 40 to 50 hours per week. The statute makes no distinction between working in one's own business or working for an employer.  If the claimant is employed full-time during a week, he is not eligible for benefits.  If the total hours worked in a week is full‑time, usually meaning 40 hours or more, then the claimant cannot qualify as an "unemployed" individual and is not eligible for benefits.  

For purposes of unemployment insurance eligibility requirements, beginning the week of March 13, 1999, Mr. Garcia was not attending any formal academic or vocational courses at the Prudential Jack White Company in Wasilla.  Instead, he simply utilized his free time to become familiar with real estate procedures and paperwork through visits with a real estate broker, in anticipation of gainful employment.  He could come and go at will, and his performance/knowledge was not formally tested or evaluated by the Prudential Jack White Company broker.  Therefore, training laws do not apply in that case.

Since Mr. Garcia was not performing any services for potential pay before April 7, 1999 and not committed to any particular  schedule, he was not considered fully-employed or self‑employed during that period.  Therefore, within the scope of the issues addressed, Mr. Garcia would not be subject to the disqualifying provisions under fully-employed or self-employed, at least not until week ending April 7, 1999.

Effective April 7, 1999, Mr. Garcia was fully involved in his real estate business on a full-time basis.  As such, he failed to meet the definition of fully or partially employed.  And, he failed to show an active attachment to the labor market as an employee.  Therefore, he is ineligible for benefits beginning the week of April 10, 1999, under that scenario.

Mr. Garcia quit his last job at Prudhoe Bay to pursue a career in real estate; limited his availability for work to the Wasilla area, to the exclusion of Anchorage and Prudhoe Bay; and actively pursued his realtor's goals by attending classes in January 1999, resulting in eventual licensing.  Those imposed restrictions and pursuits suggested an availability issue beginning January 1999.  

Although Mr. Garcia was issued benefits payments in February 1999, it was not shown that the AESD specifically addressed availability for work issues beginning January 1999.  And, this Tribunal was not provided any labor market information concerning Mr. Garcia's expected labor market(s) and/or commuting requirements.  Further, it was not shown that Mr. Garcia was ever offered the opportunity to adjust any self‑imposed, potentially disqualifying restrictions in relation to eligibility requirements.  This matter is being remanded to the AESD for fact‑finding and adjudication.


DECISION
The March 22, 1999 school/vocational training determination is REVERSED as non-applicable.  Benefits are allowed beginning week ending March 13, 1999 and continuing indefinitely under AS 23.20.378, if otherwise eligible.

The March 22, 1999 self-employment (availability) determination is MODIFIED.  Benefits are denied beginning week ending April 10, 1999 and continuing indefinitely under AS 23.20.378.  (Benefits are allowed for weeks ending March 13, 1999 to April 3, 1999, if otherwise eligible.)

The availability issue beginning January 1999 is REMANDED to the AESD for fact-finding and adjudication under AS 23.20.378 and 23.20.505.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on April 29, 1999.


Doris M. Neal


Hearing Officer

