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CASE HISTORY
Mr. Kent timely appealed a March 30, 1999, determination that denied benefits under AS 23.20.379. The issue is whether he was discharged for misconduct connected with his work.


FINDINGS OF FACT
Mr. Kent last worked as a truck driver for Wave Wholesale delivering goods to various customers. He worked for Wave Wholesale beginning November 23, 1998, when that company acquired Northland Hub, his previous employer. He worked for Northland Hub beginning in August 1990, and last worked as an assistant manager in the warehouse. When Wave Warehouse acquired Northland Hub, Mr. Kent was hired as a truck driver only. He worked for Wave Wholesale from November 23, 1998 to March 17, 1998. He worked forty or more hours per week, and was paid $14.50 per hour.

The employer discharged Mr. Kent on March 17, 1999 in a memo written by the warehouse supervisor, Mr. Wiggins. Mr. Wiggins discharged Mr. Kent for "insubordinate conduct." Mr. Kent had not been warned about insubordinate conduct in the past, but had been spoken to once about following proper company warehouse procedures when he took product to a client. He was asked to make sure he had the proper paperwork completed.

Prior to March 17, 1999, Mr. Kent serviced Sea Galley Restaurant, as the customer was particular about the service they received, and liked to have things done a certain way. Mr. Kent delivered to this account for five years except when he was on vacation. He worked with the salesperson, and took orders for the customer, or did whatever was needed. He usually delivered to Sea Galley on Wednesday and Friday. On March 17, 1999, Sea Galley was Wave Wholesale's largest food service account.

On Friday, March 12, 1999, the Sea Galley was missing a box of meat product they special ordered. Mr. Kent wrote a credit to the Sea Galley, as was standard procedure. Once back at the warehouse, Mr. Kent was told by a manager that the box of meat was in the cooler, because it wasn't marked from the supplier. Mr. Kent was told by the manager to rip up the credit he had already issued. He did as he was told. On Wednesday, March 17, Mr. Kent was told the box in the cooler was sold, so Sea Galley did not get their product. He believed he needed to re-issue the credit. The employer reported that the credit could have been issued from the office rather than Mr. Kent. Mr. Kent agreed the credit could have come from the office, but that this customer had been arguing with the office about several credits he had not received over a period of time. 

On March 17, 1999, Mr. Kent was told that the company was going to do some cross-training, and Mr. Kent was to service different accounts that day. "Wade" was told to service Sea Galley. Wade mentioned to Mr. Kent that Ray Estes at the Sea Galley was going to be upset by the change. Mr. Estes had previously requested that only one person be assigned to his account because he wanted someone who knew about his particular business. Wade had gone with Mr. Kent once to service that account three months previous.

Mr. Kent informed his supervisor, Mr. Day that he needed to drop off the credit slip at Sea Galley, and that he would help Wade for a short time so that Mr. Estes would be a happy customer. Mr. Day told Mr. Kent to service his newly assigned account and to not go to Sea Galley. Mr. Kent said he would go anyway, and Mr. Day informed him he would be written up. Mr. Kent informed him he should start writing. Several other employees were present. Both Mr. Day and Mr. Kent admitted to being frustrated at that point.

Mr. Day left to go outside the warehouse. Mr. Kent phoned the Sea Galley, and told Mr. Estes there was a new driver that he had met once before, and that he would drop off the credit later. Mr. Estes told him that he "damn well would receive the credit," and he wanted him there that day. Wade heard the conversation, and decided to go to Sea Galley immediately. Wade also informed Mr. Day of the problem.

Mr. Day informed his supervisor, Mr. Wiggins, of the exchange with Mr. Kent. Mr. Wiggins was at home and had not left for work. After Mr. Day returned from outside the building, Mr. Kent apologized for the previous exchange, and asked again whether he could drop by Sea Galley to deliver the credit. Mr. Day replied that if he were in charge he would allow it. Mr. Kent informed him that he was in charge, and again asked that he be allowed to go over to make sure Mr. Estes was happy and to deliver the credit. Mr. Day replied that he did not want to hear about it. Mr. Kent believed from the body language that Mr. Day displayed and the way that he said it, that it was okay to go to Sea Galley, and that it was like a "wink and a nod" to go-ahead.

Warehouse supervisor, Mr. Wiggins traveled from his home to the Sea Galley and witnessed Mr. Kent arrive while Wade was unloading product. Mr. Kent was at Sea Galley for approximately 20 minutes. He delivered the credit to Mr. Estes, then continued on his route. The other customers on Mr. Kent's route that day received their products timely, and did not have a complaint with Mr. Kent's delivery. However, Mr. Wiggins discussed the situation with other management personnel, and discharged Mr. Kent effective that day for insubordination and refusal to follow direct orders given by Mr. Day.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


A single act of insubordination may constitute misconduct, if it is serious enough. Reprimands or warnings are necessary in most cases, however, to make certain that the worker was aware that the conduct was unsatisfactory.  Cantrell, Comm'r Dec. 9225160, June 30, 1992.  

An employer may reasonably expect an employee to obey a reasonable order. However, Mr. Kent contacted a customer only after requesting permission from his supervisor, and believing that he had been given permission. His actions were the result  of trying to maintain a large account. Mr. Kent had no previous warnings or reprimands with this employer for insubordination. The hearing record lacks evidence of sufficient quantity and quality to establish Mr. Kent's actions were against the employer's best interests, or that his single act of insubordination was so serious as to amount to misconduct connected with the work.  


DECISION
The March 30, 1999, discharge determination is REVERSED.  Mr. Kent is allowed benefits beginning with the week ending March 20, 1999, through the week ending April 24, 1999, if otherwise

eligible. The reduction the claimant's maximum potential benefit entitlement is restored, as is eligibility for extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on April 21, 1999.








Cynthia Roman








Hearing Officer

