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MAUREEN JAMES-CAIRES
VALLEY HOSPITAL

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Maureen James-Caires
None


ESD APPEARANCES
None


CASE HISTORY
Ms. James-Caires timely appealed a determination issued on April 1, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. James-Caires worked for Valley Hospital during the period May 18, 1998, through February 10, 1999.  She earned $23.15 per hour for on-call work as a medical technologist.  Ms. James-Caires' employment ended effective February 13, 1999, after she limited her availability for work.

In January 1999, Ms. James-Caires came to the conclusion she was not supported by her supervisors with regard to decisions she was required to make while unsupervised.  In November 1998 and again in mid-January 1999, Ms. James-Caires was issued a letter of counseling as a result of a decision she was required to make.  The standard operating procedures of the hospital did not address the areas that resulted in the counseling.

Ms. James-Caires, in both cases, was successful in getting the counseling reduced to an informative memorandum.  Because she believed she would be terminated for further decisions required of her, Ms. James-Caires limited her availability to work one shift per week only at the West Valley Medical Center in Wasilla beginning February 13, 1999.  By doing so, she would not be required to work late night shifts unsupervised.  The employer refused to accept the limited availability and accepted her resignation effective February 13, 1999.

Ms. James-Caires submitted a note to her supervisor on January 24, 1999, that identified the subject as "resignation effective immediately" (Exhibit 5, page 5).  She discovered she would not be eligible for rehire and then submitted a "revised resignation/unavailability statement" (Exhibit 5, page 4) on January 28.  The employer accepted the resignation effective date of February 13 on January 29 (Exhibit 5, page 3).

As an on-call employee, Ms. James-Caires would be called to work any shift at either the hospital in Palmer or the clinic in Wasilla.  Because she had a bachelors degree, she was allowed to work unsupervised at night.  Technicians with two-year degrees had to work supervised during the day or early evening.

At the time of her hire, Ms. James-Caires signed an agreement she would be available for any shift, any day, but could refuse a call if circumstances warranted the refusal.  She was also told verbally by her then supervisor that she could limit her availability to two shifts per week (which she did).

Ms. James-Caires argues her employer terminated her services because she did not present the employer with "sufficient availability."  That term is not defined by the hospital.  Ms. James-Caires contends she was given the verbal approval to limit her shift availability and should not have been penalized, by being terminated, because of her limitations in February 1999.  She did not verify with management if the reason for the apparent termination was due to her one-shift limitation or her limitation to work only in Wasilla.

The hospital has a human resource department that Ms. James-Caires did try to contact after she received the two letters.  Ms. James-Caires attempted to contact that section three times, each time during non‑business hours.  She did not attempt to visit the hospital personally as she was busy with her children and/or sleeping during the day.  Ms. James-Caires contends the human resources department should have returned her calls.  She worked five days during the period January 27 through February 10, 1999.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes Ms. James-Caires voluntarily left her employment with Valley Hospital.  This conclusion is supported by the two letters of resignation submitted by Ms. James-Caires.  Although she may have been willing to continue working in a limited capacity, it is clear she did not intend to work within the parameters of the original employment agreement.  Accordingly, Ms. James-Caires maintains the burden to show good cause compelled her to leave her employment.

The Employment Security Division's Benefit Policy Manual, VL 515, states in part:


A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination. In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work....


A worker must show that a supervisor is guilty of a course of conduct amounting to hostility, abuse, or unreasonable discrimination in order to establish good cause for voluntarily leaving work....

In Wood, Comm'r Dec. No 95 0820, June 6, 1995, the Commissioner of Labor stated, in part:


The claimant stated she quit believing if she did not, that she would be fired.  We have previously held in similar cases that quitting a job in anticipation of a discharge is without good cause. In re Spence, Comm'r Decision 9324931, Feb. 9, 1994.  (Aff'd in Becker, Comm'r Dec. No. 95 1094, July 19, 1995)....

The record fails to establish the working conditions were so onerous that it left Ms. James-Caires no choice but to leave her employment.  While she may have believed the employer would have discharged her because of future decision problems, there is no evidence the employer had disciplined Ms. James-Caires.  The memoranda she had received in November and January were adjusted to be informational memoranda.  There would have been no counseling notices in her personnel file.

Finally, Ms. James-Caires had the ability to discuss her concerns with the human resources department.  Her failure to contact that section during normal business hours was within her control.  Accordingly, good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on April 1, 1999, is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending February 13, 1999, through March 20, 1999.  benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on April 30, 1999.


                               Jan Schnell, Hearing Officer

