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CASE HISTORY
Mr. Myers timely appealed a determination issued on April 8, 1999 that denied benefits under AS 23.20.379 on a holding that the work separation was voluntary and without good cause.


FINDINGS OF FACT
Mr. Myers was employed by Speedy Auto Glass from November 1997 to March 15, 1999.  He worked full-time as an auto glass installer.  Mr. Myers maintains he was discharged from work; the employer contends he voluntarily quit.

On March 15, 1999, Mr. Myers and his supervisor had some discussion about protecting the body of a car from flying glass.  Shortly thereafter, the supervisor placed his arm around Mr. Myers' shoulders in a pulling motion.  In response, Mr. Myers stated, "Get your f‑‑king arm off me."

After the shoulder incident, the supervisor told Mr. Myers to go home.  Instead, Mr. Myers went to the office manager and asked why he was being sent home.  The office manager asked Mr. Myers what had he done wrong this time.  Without responding, Mr. Myers returned to his work station to pickup his gear.  The supervisor warned, "If you leave, don't return."  Mr. Myers left without further discussion, later contending he was discharged.  The employer testified Mr. Myers was not discharged.  Also, the supervisor did not have the authority to fire employees.

Once or twice in the past, after a verbal confrontation, the supervisor also instructed Mr. Myers to go home.  In those cases, Mr. Myers did not believe he was terminated. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (November 1995) states, in part:


A "discharge" is a separation from work in which the employer takes the action which results in the separation[,] and the worker does not have the choice of remaining in employment.  8 AAC 85.010(20).


A "voluntary leaving" is a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

The evidence best supports the ruling that Mr. Myers voluntarily quit work.  The statement, "If you leave . . .,"  certainly did not appear to be a discharge statement, and the employer agrees with that assessment.  This case is being adjudicated as a voluntary quit.

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

Mr. Myers did not offer any reason for quitting as he continually asserted he was discharged.  Good cause for leaving work was not found.  Mr. Myers is subject to the disqualifying provisions under the separation from work law.


DECISION
The April 8, 1999 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending March 20, 1999 to April 24, 1999 under AS 23.20.379.  Also, Mr. Myers' maximum benefit entitlement is reduced by three times the weekly benefit amount.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 24, 1999.


Doris M. Neal


Hearing Officer

cc:
BEN LATHAM


AK PROF PARALEGAL SVCS


PO BOX 102248


ANCHORAGE AK  99510

