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CLAIMANT                               INTERESTED EMPLOYER
ALBERT SYKES
QUINNAT LANDING HOTEL

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Albert Sykes
Archie Sharretts


Joe Rango


ESD APPEARANCES
None


CASE HISTORY
Mr. Sykes appealed a determination issued on October 22, 1998, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.  Mr. Sykes also appealed a denial of extended benefits pursuant to AS 23.20.406.  He was denied benefits on the ground a work separation disqualification existed on his unemployment insurance claim.  The Tribunal decided, in Docket 99 0693, Mr. Sykes' appeal could be accepted as timely filed.


FINDINGS OF FACT
Mr. Sykes worked for Quinnat Landing Hotel during the period June 28, 1998, through August 13, 1998.  He earned $10 per hour for full-time work as a cook.  Mr. Sykes' employment ended on August 14, 1998.

The employer and Mr. Sykes disagree over the nature of the work separation.  The employer alleges:


*  Mr. Sykes failed to report to work on August 14 at his regularly scheduled time.  He also failed to notify the employer of his inability to be at work.


*  Mr. Rango, food and beverage manager, requested Mr. Sharretts, general manager, locate Mr. Sykes and discharge him due to his failure to show up for work.


*  Mr. Sykes arrived in the hotel lobby about 7:00 p.m. intoxicated and disgruntled, although the employer was unsure of the time.


*  Mr. Sykes indicated he wanted to resign and the employer accepted the resignation immediately as they did not want him employed any longer.

Mr. Sykes contends:


*  He informed the employer on August 14 about 9:00 a.m., one hour before his scheduled work time, that he had a broken tooth, which required he seek treatment in Anchorage.


*  At the time he met with the employer, the employer informed Mr. Sykes another cook had been hired and he (Mr. Sykes) was no longer needed, due to the end of the season.


*  The discussion about being disgruntled took place several weeks before his work separation date; he was not disgruntled on August 14.


*  He did not tell Mr. Sharretts he wanted to resign.


*  He also told the head chef he would not be into work and asked that she inform Mr. Rango.

Mr. Sharretts and Mr. Rango were unaware of Mr. Sykes' tooth problem.  Mr. Sykes did not go to Anchorage until August 15.  He contends he did not plan to work on August 14 due to pain.  Mr. Sykes had to wait for his paycheck to get a flight to Anchorage.

The employer and Mr. Sykes agree Mr. Sykes was counseled about drinking while on the clock.  Mr. Sykes had been seen drinking a beer while on a break.  The employer did not permit drinking at the hotel until after the shift was over.  Mr. Sykes had also been counseled about his anger toward another employee.  The employer agrees the anger subsided to some degree after the counseling.

Mr. Rango was required to cover for Mr. Sykes as the food needed to be prepared for the customers' meals.  Mr. Rango was told of Mr. Sharretts meeting with Mr. Sykes about two hours later.  


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal is tasked with the responsibility of deciding the nature of the work separation.  However, a dispute of fact remains, which requires resolution by the Tribunal.  

"Well settled is the proposition that questions of credibility or of conflicts in the evidence are to be resolved by the hearing examiner. . . and are conclusive unless [un]supported by substantial evidence or clearly irrational. . . Moreover, just because another reasonable inference could be drawn from the same evidence does not mean the decision of the hearing examiner is vulnerable to attack."  Jaeger v. Stevens, 346 F. Supp. 1217,1225 (D. Col. 1971)  Cited in Shannon v DOL, Superior Court, 1st JD, 1 JU 79-529 Civil, August 12, 1980 (unreported).  



The record fails to support Mr. Sykes' contention he was laid off from his cook's position.  This conclusion is supported by the fact the employer has nothing to gain by altering the facts of the work separation.  Mr. Rango's testimony is more credible as it is logical to conclude a manager would have to cover for an employee who fails to report for his shift.  Had Mr. Rango been informed of Mr. Sykes' inability to work one hour before the shift began, it is also logical to conclude a replacement might have been found negating Mr. Rango's need to work in the kitchen.  

Further, it is logical to conclude Mr. Sykes may have believed he was laid off due to a replacement being hired.  However, the work separation is a discharge.  It is unlikely an employer would hire a replacement only to lay off Mr. Sykes from his position without cause or due to a business slow down.

An employer has the right to expect an employee be at work at the scheduled start time.  Failure to be on time or to properly notify the employer can be misconduct connected with the work.

Mr. Sykes did not provide sufficient reasons for his failure to notify his employer of his pending absence from work.  Although there were no previous attendance problems, misconduct connected with the work has been shown in this matter.


DECISION
The determination issued on October 22, 1998, is AFFIRMED.  Benefits are denied/allowed for the weeks ending August 22, 1998, through September 26, 1998.  Mr. Sykes' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on May 12, 1999.








Jan Schnell, Hearing Officer

