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CLAIMANT
GRETCHEN SMITH

CLAIMANT APPEARANCES

Gretchen Smith

Shawn Palazzotto

ESD APPEARANCES
None


CASE HISTORY
Ms. Smith timely appealed a determination issued on April 2, 1999 that denied benefits under AS 23.20.378 on a holding that Ms. Smith was not able to work/available for work during the period addressed.  Evidence obtained under Appeal Docket No. 99 0881 is incorporated in this record.


FINDINGS OF FACT
Ms. Smith established an initial claim for unemployment insurance benefits effective March 8, 1999.  Her weekly benefit amount is $234.

Ms. Smith last worked March 7, 1999 for Nordstom, Incorporated as a sales associate.  She quit that job, in part, due to stress, asthma, and anxiety.

A March 23, 1999 Alaska Employment Security (AESD) ability to work/availability to work questionnaire (Exhibit 9), completed and signed by Ms. Smith, states, in part:


1.
What types of work are you trying to find?  freelancing (sic) makeup, massage therapy

2.
...


3.
If offered a job, how soon can you begin work?  not immediately


If not immediately, explain:  currently on disability from Nordstrom

4.
Is there any reason you cannot accept full-time work at this time?  Yes


If "yes", state the reason(s):  my disability claim

5.
...


6.
Are you available for temporary full-time work?  no

7.
Are you self-employed?  I will be once my health is in order
Ms. Smith testified she offered the above underlined/italicized responses because she was waiting for her retirement package paperwork from Nordstrom, Incorporated to start her own business.  Also, she was in the process of setting up an appointment with a counselor, Dr. Wald, to get to the root of her problems.  Additionally, Ms. Smith testified she did not want to commit to a temporary or long-term employer/employee relationship because she plans to start her own business.

Prior to March 23, 1999, the only time Ms. Smith filed for disability pay from Nordstrom, Incorporated was for February 16, 1999 to February 25, 1999.  

A medical doctor, Norman Wilder, stated on an April 28, 1999 Medical Report (Exhibit 20) that Ms. Smith was disabled from March 7, 1999 to March 11, 1999 due to stress related asthma.  Ms. Smith was released for full-time employment effective Monday, March 15, 1999, with the restrictions that she avoid smoke and other harmful fumes.

Dr. Wald released Ms. Smith for work on April 22, 1999.  He could not attest to Ms. Smith's psychological ability to work prior to April 22, 1999 because he was unaware of her history at that point.  Dr. Wald diagnosed Ms. Smith's condition as acute anxiety and depression.

Ms. Smith testified she was willing and able to work full-time effective March 18, 1999 (her initial claim filing date).  Still, she has not actively sought work or submitted work applications because she plans to start her own business.

Since March 7, 1999, Ms. Smith has worked as a free‑lance makeup artist at Nordstrom, Incorporated.  According to a letter from Ms. Smith dated March 28, 1999 (Exhibit 6), she had "training from 9-5 for a Clinique cosmetics freelancing (sic) job."  Also, from May 3 to May 4, 1999, Ms. Smith assisted her father in his business.  She earned $12 an hour as a file clerk.  In that setting, Ms. Smith worked at her convenience.


PROVISIONS OF LAW
AS 23.20.378 provides, in part:


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department. . . .

8 AAC 85.350 provides, in part:


(a) 
A claimant is considered able to work if the claimant is physically and mentally capable of performing work under the usual conditions of employment in the claimant's principal occupation or other occupations for which the claimant is reasonably fitted by training and experience.  A short term illness or medical consultation affecting one day or less in a week does not render a claimant unable to work for the week under AS 23.20.378.


(b) 
A claimant is considered available for suitable work for a week if the claimant



(1) 
registers for work as required under 8 AAC 85.351;



(2) 
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3) 
meets the requirements of 8 AAC 85.353 during periods of travel;



(4) 
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7) 
is available for a substantial amount of full‑time employment.


CONCLUSION
Medically, Ms. Smith was cleared to work effective March 15, 1999.  However, her counselor did not release her for work until April 22, 1999.  Coupled with Ms. Smith's testimony that she could not commit to an employer/employee relationship until she was cleared by a counselor, April 22 is the most credible work release date for purposes of physical/mental ability determinations.  Periodic earnings generated from Ms. Smith's business would not alter that conclusion.  Ms. Smith was physically and mentally capable of full‑time work as an employee effective the week of May 1, 1999.

Next, this Tribunal must address whether Ms. Smith was willing to work as a full-time employee and whether her personal affairs allowed said commitment.

Ms. Smith's testimony and ability to work/availability for work questionnaire establishes her main interests revolves around her personal business concerns, to the exclusion of work as a full‑time employee.  She limited her work search and availability to that end.  Ms. Smith is not shown to be fully attached to the labor market.  Therefore, she fails to meet qualifying provisions under the availability for work law.

During the hearing, possible issues were raised regarding training/schooling, self-employment, and work and earnings.  The Alaska Employment Security Division is charged with the responsibility of following up on those matters.


DECISION
The April 2, 1999 able to work/available for work determination is MODIFIED.


Benefits are denied beginning week ending March 20, 1999 and ending April 24, 1999 under AS 23.20.378 and 8 AAC 85.350(a).


Benefits are denied beginning week ending March 20, 1999 and continuing indefinitely under AS 23.20.378 and 8 AAC 85.350(b) until Ms. Smith satisfactorily establishes through the Alaska Employment Security Division that the disqualifying conditions no longer exist.

Potential issues identified in the Conclusion, which were detected during the hearing process, are REMANDED to the Alaska Employment Security Division for fact‑finding and the issuance of non-monetary determinations, if appropriate.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 4, 1999.


Doris M. Neal


Hearing Officer

