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STATEMENT OF THE CASE

On April 16, 1999, Mr. Garcia was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he voluntarily quit suitable work without good cause.

FINDINGS OF FACT

Mr. Garcia began working for the Seward Street Restaurant Corporation, d/b/a The Myriad Cafe, on February 25, 1999 as a host. He last worked on March 24, 1999. At that time, he was normally scheduled to work 30 hours per week, and earned $6.50 per hour. During the last week of his employment, he earned $128.38.

Mr. Garcia felt that Ms. Combest, the general manager, was abusive in her management style. He felt that she screamed and yelled at her employees. He contends that several employees quit because of this, and some customers left the establishment because of the noise. Particularly in his case, Ms. Combest would yell at him that he needed to get the salads done, then, while doing the salads, would yell at him that customers needed to be serviced, and then would yell at him that the salads were not being done.

Mr. Garcia suffers from diagnosed post-traumatic stress syndrome (PTSS). He was unable to handle Ms. Combest’s outbursts. He consulted his counselor, who told him that he needed to take breaks and breathe deeply, and gave him exercises to relieve the stress.

On or about March 18, Mr. Garcia told Filepe Ogoy, the kitchen manager, that he couldn’t take it any longer, and that he wanted to quit as soon as they could find and train a replacement. Mr. Ogoy told this to Ms. Combest, who then spoke with Mr. Garcia.

During this conversation, Mr. Garcia for the first time expressed to Ms. Combest his dissatisfaction with her yelling and screaming. Ms. Combest explained to him that she did not feel that she was yelling or screaming. She is hard of hearing, and, when she needs to be emphatic or feels someone has not understood her instructions, her voice gets louder. She explained that a restaurant is a noisy place. She then told him that if he didn’t like it he should look for work elsewhere.

Mr. Garcia told Ms. Combest that he would quit his job as soon as a replacement was hired and trained. Mr. Garcia contends that they decided on a date of March 25 as his last day. Ms. Combest contends that they did not decide on a definite day, but on the schedule for the week of March 22, wrote in March 26 as his last day.

On March 24, near the end of Mr. Garcia’s shift, Ms. Combest and Mr. Ogoy told Mr. Garcia that the replacement was sufficiently trained to do the job, and that it was not necessary for him to continue working beyond that day. Mr. Garcia was given his salary and tips.

Mr. Ogoy does not feel that Ms. Combest yells and screams at her employees. He does feel that she is stern, and that she is firm when she tells employees what needs to be done. He has, however, heard complaints from other employees that she is “always on me.”

STATUTORY PROVISIONS
AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.
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left the insured worker’s last suitable work voluntarily without good cause; or
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was discharged for misconduct connected with the insured worker’s work.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
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leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.

CONCLUSION
The determination under appeal held that Mr. Garcia quit his employment. Mr. Garcia contends that he was discharged one or two days before the date established as the date he would resign.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

A discharge prior to the date on a resignation notice changes the worker's separation to a discharge. The general principle is that if a new and immediate cause intervenes while a substantial period of notice remains, then the new intervening action becomes the reason for the worker's separation. Stephens, Comm’r Dec. 9325491, February 22, 1994. McDonald, Comm’r Dec. 9129502, March 6, 1991. There are exceptions to this:
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If an employer pays a worker his or her wages, and otherwise maintains the worker's benefits through the effective date of the worker's resignation, the separation remains a voluntary leaving, regardless of an early discharge by the employer. McDonald, supra.

(()
An indefinite layoff due to lack of work always nullifies a voluntary leaving, no matter how close the layoff is to the effective date and time of the voluntarily leaving.


(()
If a worker agrees to stay on past the effective date of his or her resignation until a replacement is secured, the worker's separation is a voluntary leaving. The employer's request to delay the resignation does not make the employer the moving party in the separation.


Benefit Policy Manual, §VL 135.3.

None of the exceptions applies to this case. Mr. Garcia was not paid through the effective date of his resignation, he was not indefinitely laid off, nor did he work beyond the effective date of his resignation.

Nonetheless, the Tribunal holds that Mr. Garcia quit his employment. The Tribunal notes that, in the policy enunciated in Stephens and McDonald, supra, the Commissioner is specific in saying that a “substantial period of notice” must remain. Only one or two days remained in Mr. Garcia’s period of notice. The Tribunal does not feel that this serves to convert the quit to a discharge. The Tribunal holds that Mr. Garcia voluntarily left his employment, and must establish good cause if benefits are to be allowed.

The definition of good cause for leaving work in 8 AAC 85.095 contains two elements. The underlying reason for leaving work must be compelling, and the worker must exhaust all reasonable alternatives before quitting. Craig, Comm'r Dec. 86H-UI-067, June 11, 1986. 

The initial issue here, then, is whether Ms. Combest yelled and screamed at her employees. “Yelling” and “screaming” are subjective elements. What is “yelling” or “screaming” to one person may not be to another. Mr. Garcia, because of his PTSS, would doubtless be particularly sensitive to anything approaching yelling or screaming. He was being affected by it, and had sought the assistance of a counselor. He did not, however, speak with Mr. Combest about it until the March 18 discussion. This was a reasonable alternative that Mr. Garcia did not pursue. Because he did not, he has not established that he left with good cause.

DECISION
The notice of determination issued in this matter on April 16, 1999 is AFFIRMED. Mr. Garcia is denied for the weeks ending March 27, 1999 through May 1, 1999. His maximum payable benefits remain reduced by three times the weekly benefit amount, and he is ineligible for the receipt of extended benefits.

APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on May 7, 1999.
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