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Raymond Hurst
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CASE HISTORY
Mr. Hurst timely appealed four determinations issued on April 20, 1999 that denied benefits under AS 23.20.379, 23.20.353, 23.20.406(h), and 23.20.390.  Benefits were denied on holdings that Mr. Hurst voluntarily left suitable work without good cause, he was ineligible for extended benefits due to the existence of a voluntary quit disqualification, and that Mr. Hurst received benefits for which he was not entitled.


FINDINGS OF FACT
Voluntary Quit Issue
Mr. Hurst was employed by Global Power Communication LLC for six weeks ending November 21, 1998.  He worked full‑time as a union telephone lineman.  Mr. Hurst voluntarily quit work due to safety issues.

For purposes of safety, company vehicles were to be parked off the road with posted signs notifying motorists of work in progress.  On November 21, 1998, the road conditions offered on-road parking only but signs were posted advising parties that

personnel were working on or near the road.  Due to inclement weather conditions (snow, wind), it was difficult to see the company vehicles or personnel.  Also, signs blew over, creating additional safety issues.

Because weather conditions were poor and workers complained (including Mr. Hurst) the morning of November 21, safety personnel had management temporarily stop the field project.

Later, Mr. Hurst and other workers were ordered back to work, although visibility remained poor.  Mr. Hurst refused to return to duty because of continuing safety concerns, choosing to quit instead.  Other safety issues, such as, the non‑availability of body harnesses, the use of cheap ropes that often broke, and the practice of placing ladders against gas pipes, influenced Mr. Hurst's decision to quit work.

The union chose not to pursue Mr. Hurst's grievance because he had already quit.  Still, a union representative was successful in getting Mr. Hurst's termination changed from "ineligible for rehire" to "eligible for rehire" for in-town work only.

Extended Benefits Issue
Mr. Hurst exhausted his regular benefit entitlement and began filing for extended benefits effective benefit week ending February 27, 1999.  Because a voluntary quit disqualification existed on Mr. Hurst's claim, he was deemed ineligible for extended benefits.  Mr. Hurst did not work and earn eight times his weekly benefit amount during the voluntary leaving disqualification period of November 22, 1998 to January 2, 1999.

Overpay Issues
Mr. Hurst was issued $2,319 in benefits for weeks ending November 28, 1998 to December 12, 1998 and February 27, 1999 to April 3, 1999.  The Alaska Employment Security Division charged Mr. Hurst was not entitled to those benefits and therefore liable for repayment.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.353 provides, in part:


(a)
An individual is eligible to receive supplemental state benefits for a week in which 



(1)
the individual is an "exhaustee" as defined in AS 23.20.409; 



(2)
the individual has otherwise satisfied the requirements of this chapter for the receipt of regular benefits; and 



(3)
the individual is ineligible for extended benefits solely because of the provisions of AS 23.20.406(k). 


(b)
Supplemental state benefits are paid in the same amounts, for the same periods, and under the same conditions as extended benefits under AS 23.20.406(a) ‑ (j) and (l) and AS 23.20.407 ‑ 23.20.409. 

AS 23.20.406 provides, in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual  voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


(b)
The department shall promptly prepare and deliver or mail to the individual at the individual's last address of record a notice of determination of liability declaring that the individual has been determined liable to refund the amount of benefits to which the individual is not entitled.  The amount, if not previously collected, shall be deducted from future benefits payable to the individual.  However, the department may absolve liability to the fund for repayment of all or a portion of those benefits if the department determines that an individual has died or has acted in good faith in claiming and receiving benefits to which the individual was not entitled and recovery of those benefits would be against equity and good conscience.

CONCLUSION

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

In Singleton, Comm'r Decision No. 95 0992, July 19, 1995, the Commissioner of Labor stated, in part:


The claimant quit his temporary night watchman job because of his concern over safety hazards in the plant.  On his last night of work he discovered a gasoline powered forklift parked very close to a large diesel heater that was operating.  He believed the incident could have caused an explosion.  He became even more concerned when he found drug paraphernalia in the company truck used by the forklift driver and others.  He quit that night, after calling both the engineer and the foreman and explaining what he had found.  He contends the operation was unsafe and this was the last straw.  Previous to this he had asked the foreman for use of pair of gloves to go down an icy ladder, but the foreman refused and told him to "sue him" if he fell.  He also noted electrical problems and told the engineer about them, but the engineer's response was "fix them yourself."


A claimant who quits work because of safety concerns is expected to call the concerns to the employer's attention before he is considered to have quit with good cause.  Once that is done, however, and the employer ignores or fails to correct the problem, the claimant will have a valid reason for quitting.  In Hugo, Comm'r Decision 9121035, July 30, 1991.

As in the case cited above, Mr. Hurst and others complained about immediate safety hazards and violations on the job but to no avail.  Mr. Hurst was still required to work in this environment.  The employer did not appear for the hearing to dispute Mr. Hurst's allegations of an unsafe working environment.  The evidence presented established Mr. Hurst left work that was unsuitable, due to safety hazards, with good cause.

Extended Benefits Issue
The voluntary quit disqualification that triggered the disqualification under AS 23.20.406(h) is no longer applicable.  Mr. Hurst is not subject to the disqualifying provisions of that law in relation to the voluntary quit determination at issue.

Overpay Issues
Mr. Hurst has been allowed benefits in relation to the April 20, 1999 voluntary quit and extended benefits issues.  Therefore, overpayments assessed as a result of those issues are no longer applicable.


DECISION
The April 20, 1999 separation from work determination is REVERSED.  Benefits are allowed for weeks ending November 28, 1998 to January 2, 1999 and continuing under AS 23.20.379, if otherwise eligible.  Also, Mr. Hurst's maximum benefit entitlement is restored.

The April 20, 1999 extended benefits determination is REVERSED.  Benefits are allowed beginning week ending November 28, 1998 and continuing indefinitely under AS 23.20.353 and 232.0.406(h), if otherwise eligible.

The April 20, 1999 overpay determinations are REVERSED.  In keeping with this decision, Mr. Hurst is not liable for the repayment of benefits under AS 23.20.390 for weeks ending November 28, 1998 to December 12, 1998 and February 27, 1999 to April 3, 1999.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on May 21, 1999.


Doris M. Neal


Hearing Officer

