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CASE HISTORY
Ms. Mane timely appealed a May 11, 1999, determination that denies benefits under AS 23.20.379.  The issue is whether she voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
Ms. Mane last worked in her copy operator position on April 27, 1999.  She started work about a year earlier.  At the time work ended, she usually worked between 21 to 35 hours per week.  The employer paid her $7.75 per hour when the job ended.

During her employment, Ms. Mane had received as much as $12.00 per hour depending upon her duties.  Her $12.00 per hour production manager position ended because Ms. Mane had to devote too much time to her classes at the University of Alaska Anchorage (UAA).

For months prior to April 27, 1999, Ms. Mane had felt her job situation was deteriorating.  She felt it deteriorated, in part, because of her relationship with the production manager who replaced her and the employer's feeling toward her demands for various explanations.

Mr. Lowry contends the employer discharged Ms. Mane on April 27, 1999, for theft.  Ms. Mane contends that is not possible.

On Friday, April 23, 1999, UAA's computer lab closed at 11:00 p.m.  The closure prevented Ms. Mane from completing a class assignment due the next day.

Because of print quality, Ms. Mane did not want to use her personal dot matrix printer to generate the UAA assignment due on April 24.  Therefore, between midnight April 23 and 12:30 a.m. April 24, she used her keys to enter the employer's locked premises to use the employer's computers, printers, paper, and supplies to generate her 12-page assignment.

Ms. Mane received the employer's handbook prior to April 1999.  One page of the handbook (Exhibit 11) warns, in part:


UNAUTHORIZED REMOVAL OF PROPERTY

Any substantiated unauthorized removal of any company property including paper and supplies will result in immediate termination and possible prosecution.

Around 8:00 a.m. on April 24, Mr. Lowry and the company owner, James Smith, entered the company premises and found a computer broken and seven printed pages of Ms. Mane's UAA assignment.

On Monday, April 26, the company took Ms. Mane's keys and reduced Ms. Mane to part-time status.  On Tuesday, April 27, Ms. Mane confronted Mr. Lowry about her change to part-time status.  Mr. Lowry eventually told her she was discharged for theft.

Ms. Mane believes the employer did not fire her on April 26, because the work to be done had time sensitive deadlines and the employer wanted to first hire a replacement for her.  Ms. Mane's belief is reasonable.

During the hearing, Ms. Mane contended the seven pages of her UAA assignment found by Mr. Lowry on April 24 were pages she had printed at the UAA computer lab.  Mr. Lowry was unable to establish the pages were printed on the employer's printers.  Ms. Mane's testimony establishes she did not print those seven pages on the employer's printers.

Ms. Mane further contends she was not able to get any pages of her UAA assignment to print on April 24, because she broke the computer then panicked and left.  Lacking evidence to the contrary, the tribunal accepts this scenario as accurate.

Mr. Lowry argues theft still occurred by the attempted use of the employer's computers.  Regardless, his testimony establishes less than $50 of total value was taken and the employer did not file criminal charges or a police report in this matter.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.


(e)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next 51 weeks of unemployment following that week or until the individual has worked subsequent to the discharge from work and earned 20 times the insured worker's weekly benefit amount in employment covered under this chapter if the insured worker was discharged for commission of a felony or theft in connection with the work.  In addition, the insured worker is not eligible for extended benefits under this chapter until the worker has requalified for benefits by meeting the earnings requirement in this subsection.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


(e)
A discharge for an act that constitutes commission of a felony or theft will result in a disqualification for benefits under AS 23.20.379(e) if



(1) 
charges are filed against the claimant or the employer has reported the act to the appropriate law enforcement authority;



(2)
the felony or theft is "misconduct connected with the insured worker's work" under (d) of this section; and



(3)  a preponderance of the evidence establishes that




(A)
the claimant committed the act; and




(B)
the act was not justified under AS 11.81.300 


- 11.81.450.


(f)
An acquittal, plea to a lesser charge, or dismissal of charges does not prevent a disqualification for benefits under (e) of this section, if a preponderance of evidence supports that disqualification.


(g)  For purposes of this section



(1)
"felony" means an act classified as a felony in




AS 11; and



(2)
"theft" means an act described in AS 11.46.100, if the value of the property or service is $50 or more.


CONCLUSION
The employer's written policy against unauthorized removal of property renders even the taking of a single piece of paper theft.  The hearing record fails to establish that Ms. Mane succeeded in taking a single sheet of paper on April 24.

There is no evidence that Ms. Mane's attempted computer use resulted in the taking of goods or even services such as long distance calling charges or other charges at the employer's expense.  Mr. Lowry's argument that her attempted midnight use of the computer constitutes theft is unpersuasive.  Onsite damage to property might range from negligence to malicious destruction of property but it does not constitute theft.

However, the employer clearly prohibited unauthorized removal of company property including "paper and supplies" (Exhibit 11).  Ms. Mane's unsuccessful attempt of after hours paper theft violated a standard of behavior the employer had a right to expect.  The employer fired Ms. Mane for general misconduct connected with her work.


DECISION
The May 11, 1999, discharge determination is AFFIRMED.  Ms. Mane is disqualified beginning with the week ending May 1, 1999.  The disqualification ends with the week ending June 5, 1999, or when Ms. Mane returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits remain reduced by three times her weekly benefit amount.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on June 10, 1999.








Stan Jenkins








Hearing Officer

