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CLAIMANT
RICHARD TALLEY

CLAIMANT APPEARANCES


Richard Talley

ESD APPEARANCES
None

CASE HISTORY
Mr. Talley appealed two determinations.  One determination, issued December 17, 1998, denied benefits under AS 232.0.379 on a holding that Mr. Talley voluntarily quit suitable work without good cause.  A second determination, issued May 18, 1999, denied extended benefits under 23.20.406(h).  The timeliness of Mr. Talley's appeal is also at issue under AS 23.20.340.  The issues are whether Mr. Talley filed a timely appeal against the December 17, 1998 voluntarily leaving determination and the related disqualification was terminated as a result of work and earnings.


FINDINGS OF FACT
Timely Appeal Issue
Mr. Talley appealed the December 17, 1998 voluntary leaving determination on May 18, 1999, after being informed of the extended benefits disqualification.

Appeal instructions on agency determinations state, in part:

Both the employer and the claimant have the right to appeal this determination.  You can file an appeal in person, by mail, or by telephone at any Appeal Tribunal office or UI Call Center.  If you wish, you can telephone the office or write a letter, identifying the determination you disagree with and stating you wish to appeal.  You must file your appeal within 30 days from the mailing date of this determination.  If you request an appeal by letter, the postmark date on your letter will be used as the date of your appeal.  The 30-day appeal period may be extended only if the delay is for reasons beyond your control.

re later allowed by an appeal.

In December 1998, Mr. Talley spoke with an Alaska Employment Security Division representative regarding his separation from work matter.  During that setting, Mr. Talley was assured the matter would get "straightened out."  He assumed the issue was resolved at that point.  He did not learn differently until the issuance of the extended benefits disqualification.  Mr. Talley has a 6th grade education.

Mr. Talley established an initial claim for unemployment insurance on December 2, 1998.  His weekly benefit amount is $248. 

Extended Benefits Issue
The December 17, 1998 voluntary determination denied Mr. Talley benefits and decreased his maximum benefit entitlement by three times his weekly benefit amount.  The six weeks disqualification imposed by that determination began October 24, 1998 and ended November 28, 1998.  He did not work and earn wages totaling at least eight times his weekly benefit amount during that six-week denial period.


PROVISIONS OF LAW
AS 23.20.340 provides, in part:


(f)
If a determination of disqualification under AS 23.20.360, 23.20.362, 23.20.375, 23.20.378 ‑ 23.20.387, or 23.20.505 is made, the claimant shall be promptly notified of the determination and the reasons for it.  The claimant and other interested parties as defined by regulations of the department may appeal the determination in the same manner prescribed in this chapter for appeals of initial determinations and redeterminations.  Benefits may not be paid while a determination is being appealed for any week for which the determination of disqualification was made. However, if a decision on the appeal allows benefits to the claimant, those benefits must be paid promptly.

AS 23.20.353 provides, in part:


(a)
An individual is eligible to receive supplemental state benefits for a week in which 



(1)
the individual is an "exhaustee" as defined in AS 23.20.409; 



(2)
the individual has otherwise satisfied the requirements of this chapter for the receipt of regular benefits; and 



(3)
the individual is ineligible for extended benefits solely because of the provisions of AS 23.20.406(k). 


(b)
Supplemental state benefits are paid in the same amounts, for the same periods, and under the same conditions as extended benefits under AS 23.20.406(a) ‑ (j) and (l) and AS 23.20.407 ‑ 23.20.409. 

AS 23.20.406 provides, in part:


(h)
An individual is not eligible to receive extended benefits for any week of unemployment in the individual's eligibility period if the individual has been disqualified for benefits because the individual  voluntarily left work, was discharged for misconduct, or refused an offer of suitable work, unless the disqualification imposed for those reasons has been terminated in accordance with AS 23.20.379(d).

AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.


CONCLUSION
Timely Appeal Issue
In Schlick, Comm'r Decision No. 9129525, February 27, 1991, the Commissioner of Labor stated, in part:


The purposes and policies of the Act are not served by a strict application of the procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the Department.  Estes v. Department of Labor, 625 P.2d 293 (Alaska 1981).
"A late appeal may be accepted only if the appellant can show some incapacity, 'be it youth, illness, limited education, delay by the post office, or excusable misunderstanding...' Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985)"; as cited in Aleshire, Comm'r Decision 9028559, January 30, 1991.

Mr. Talley's contact with an AESD representative in December 1998 serves as a valid appeal filing.  He may not have been aware that an actual appeal hearing was required in that instance.  Mr. Talley's appeal is accepted as timely filed.

Extended Benefits Issue
To be eligible for extended benefits, Mr. Talley's current unemployment insurance claim may not include any disqualifications related to a discharge, quit, or work refusal.  Currently, the December 17, 1998 voluntary quit disqualification still exists on Mr. Talley's claim.  Therefore, he is not eligible for extended benefits. 


DECISION
The appeal of the December 17, 1998 voluntary leaving determination is ACCEPTED as timely filed pursuant to AS 23.20.340.  The separation from work issue is REMANDED to the Appeal Docketing office for scheduling.  Interested parties will be sent a notice of the new hearing date and time.

The May 18, 1999 extended benefits determination is AFFIRMED.  Extended benefits are denied under AS 23.20.406(h) as shown on the determination.  (This issue might be readdressed at a later date.) 

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 2, 1999.


Doris M. Neal


Hearing Officer

