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Caesar Casquejo
None
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None


CASE HISTORY
Mr. Casquejo timely appealed a determination issued on May 12, 1999 that denied benefits under AS 23.20.379 on a holding that the discharge from work constituted misconduct.


FINDINGS OF FACT
Mr. Casquejo was employed by Alaska Pacific Seafoods from May 1998 to April 28, 1999.  He worked 60 hours a week in Kodiak, Alaska as an electrician.  Mr. Casquejo was discharged from work.

Mr. Casquejo missed two staff meetings, and other staff also missed these meetings without repercussions.  Mr. Casquejo testified that the staff meetings were not mandatory.  Yet, he stated otherwise to the Alaska Employment Security Division (Exhibit 7) on April 28, 1999.

On April 28, 1999, the employer questioned Mr. Casquejo about the missed meetings.  At an earlier meeting, Mr. Casquejo brought up safety issues.  The employer made light of the manner, stating, if the worker is injured or killed, s/he will simply be replaced.  Mr. Casquejo conveyed to the employer that he felt the meetings were "useless."  The employer responded, "If you have a question - if you have a problem, get your stuff."  "You are fired." 

The employer informed the Alaska Employment Security Division that Mr. Casquejo had been verbally warned about missing mandatory staff meetings.  Mr. Casquejo testified he was never previously warned about missing staff meetings.  According to an agency record (Exhibit 6), the employer agreed Mr. Casquejo was discharged from work.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; . . .



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .


CONCLUSION

It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Decision 86H‑UI-213, August 25, 1986.  

To establish misconduct, evidence must be presented to show a willful and wanton disregard of the employer's interests.

The evidence supports the conclusion Mr. Casquejo knew, or should have known the staff meetings were mandatory.  Yet, he consciously chose to ignore that mandate on two separate occasions.  Then, when asked about his absence, he simply told the employer he thought the meetings were useless because of a single, prior incident.  Instead of violating company mandates, Mr. Casquejo could have pursued his grievances through upper management or state and federal agencies.  Misconduct was shown. 


DECISION
The May 12, 1999 discharge for misconduct determination is AFFIRMED. Benefits are denied for weeks ending May 8, 1999 to June 12, 1999 under AS 23.20.379.  Also, Mr. Casquejo's maximum benefit entitlement is reduced by three times the weekly benefit amount.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on June 24, 1999.


Doris M. Neal


Hearing Officer

