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CASE HISTORY
The claimant timely appealed a notice of determination issued on May 6, 1999, which denied benefits under AS 23.20.379 for the weeks ending April 3, 1999, through May 8, 1999, on the ground that he left his last suitable work voluntarily without good cause. The decision also reduced the maximum benefits payable by three times the weekly benefit amount, and held that he would not be eligible for any future extended benefits unless he returned to work and earned eight times the weekly benefit amount during the denial period. Appeal was further taken from a determination of liability and overpayment summary issued on May 7, 1999, under AS 23.20.390 which held him liable to repay unentitled benefits in the amount of $214.00 received for the weeks ending April 3, 1999 through April 10, 1999.


FINDINGS OF FACT
Mr. Boily was employed as a carpenter for Whitetail Construction for the period October 15, 1998 through March 29, 1999. He generally worked Monday through Friday, forty or more hours per week. He was paid $12.00 per hour at the time that he left work.   Mr. Boily applied for an unemployment insurance benefit year that began on September 4, 1998. His weekly benefit amount is $124.00, and he did receive benefits for weeks ending April 3 and April 10, 1999.

Prior to March 29, 1999, Mr. Boily was off work for approximately five weeks due to a sprained ankle. When he returned to work the job foreman seemed to find fault with much of his work. Mr. Boily did not believe there was anything wrong with his work. He requested a transfer to a different work crew, but the owner denied his request. He complained to the owner about the foreman. The owner informed him that he could turn in his time card if he could not work it out. Mr. Boily turned in his time card and left work on March 29, 1999. He believes this employer has a high turnover rate because of the way employees are treated.

On approximately April 15, 1999, Mr. Boily began work with another construction company. He worked through May 28, 1999, working forty hours per week, at $12.00 per hour.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five 
weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause; . . .

Title 8 AAC 85.095 provides in part:

(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less. The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents. The termination of the disqualification period will not restore benefits denied for weeks ending before the termination. The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).

(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .

AS 23.20.390 states in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.


CONCLUSION
"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual. Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

Mr. Boily left work for personal reasons, as he could not get along with the foreman. I do not find that the foreman was abusive, hostile, or discriminatory. The employer has the right to assign work as they see fit, and have it completed in the manner they choose. Leaving work due to an inability to get along with the supervisor does not provide good cause or compelling reason for leaving available work. Mr. Boily must therefore be considered as having voluntarily left work without good cause.

The overpayment in question arose from the voluntary quit determination disqualifying benefits. That overpayment is affirmed. However, Mr. Boily has testified that he terminated the voluntary leaving determination by returning to work and earning at least eight times his unemployment weekly benefit amount of $124.00 during the six week disqualification period. However, he had no proof of earnings at the time of the hearing. Until Mr. Boily provides proof of earnings of eight times the weekly benefit amount during the disqualification period, benefits must remain disqualified.

DECISION
The determination issued on May 6, 1999 is AFFIRMED. Benefits are denied for the weeks ending April 3, 1999 to May 8, 1999. The reduction to the claimant's maximum benefit entitlement is reduced, as is eligibility for future extended benefits.  

The determination of liability and overpayment summary issued on May 7, 1999 under AS 23.20.390 is AFFIRMED. The claimant is liable for overpaid benefits for the voluntary quit determination dated May 6, 1999. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this July 2, 1999, in Juneau, Alaska.
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Cynthia Roman







Hearing Officer    

