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STATEMENT OF THE CASE

On June 4, 1999, Mr. Darrington was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Darrington began working for Space Mark, Inc. (SMI) on March 21, 1997. He last worked on May 13, 1999. At that time, he was scheduled to work 40 hours per week, and earned $20.00 per hour. During the last week of his employment, Mr. Darrington earned $190.30 (exhibit 6, page 1). His excess earnings amount for unemployment insurance purposes is $380.66 (exhibit 2).

On March 10, 1999, Mr. Darrington was counseled about an incident that occurred on March 9. The written report of the incident and counseling, exhibit 18, establishes that Mr. Darrington verbally abused and physically threatened Ricky Sloan, a fellow employee. During the altercation, Mr. Darrington told Mr. Sloan, “I will be out to get you.” By this, Mr. Darrington alleges that he merely meant that he “would pursue this matter on up through the ranks.”

SMI is on contract to Tac Service, Inc. (TSI), which has a contract with the US Navy to clean up the abandoned Navy station on Adak Island. Initially, the rotation schedule, which is set by the contract with the Navy, was 12 weeks on the island and 2 weeks off the island. However, it was administered loosely. The contract was later changed to 8 weeks on and 2 weeks off. An employee could stay on the island during his rotation, but for no more than 12 consecutive weeks. When Ron Cunningham became project manager in early to mid 1998, Mr. Cunningham clarified the contract to require an 8-week on/2-week off rotation. An employee could take his rotation on or off the island.

Mr. Darrington initially learned of the job through Job Service. The job description included a rotation schedule of 12 weeks on and 2 weeks off. He did not believe that he should be held to the new rotation schedule because his employment contract with Space Mark, Inc. should supercede TSI’s contract with the Navy. Further, he believes that he would lose considerable income under the new rotation schedule.

On May 3, 1999, Mr. Darrington was verbally counseled regarding his refusal to rotate according to the rotation schedule. Mr. Darrington told Mr. Speake, the site/airfield/logistics manager, that SMI would have to fire him before he would go on rotation. Mr. Darrington had previously brought up the issue of rotation both with management (see exhibit 19) and with his fellow employees. He had also spoken to a corporate officer, but was told that he had to go on rotation as scheduled.

The company that has the contract for housing charges $265.00 per month if an employee wants to have a private residence. The housing charge is waived if an employee has a roommate. The company also charges a deposit if a person has a pet. On May 3, Mr. Speake also spoke with Mr. Darrington about the housing fees. Mr. Darrington told Mr. Speake that he refused to pay the housing charge, but that no one could get along with him and he would run a roommate off. He also told Mr. Speake that he would kill the cat before he would pay a pet deposit. The cat was not Mr. Darrington’s, but belonged to another employee who had asked Mr. Darrington to care for the cat while he was away.

On May 4 or 5, Mr. Darrington was assigned to clean an RPTU unit. The cleaning was to have been done according to specific protocol spelled out in a manual. After Mr. Darrington had finished, Jennifer Fadden, project manager for SMI, inspected the unit. Ms. Fadden found that Mr. Darrington had not properly cleaned the unit. When she asked Mr. Darrington if he had cleaned it according to the manual, he became angry and, using profanity, said he would clean it again. Mr. Darrington testified that he was merely angry at himself for not having done a better job initially. He had not read the manual before cleaning the unit, but had relied on the instructions previously given by the prior project manager. 

The incident led to a written warning of May 7, which was given to Mr. Darrington on May 10. During this meeting, Mr. Darrington contends that Ms. Farrage and Ms. Fadden “scream(ed) at me like fishwives,” and threw a desk calendar at him. The following day, Mr. Darrington tendered his resignation, effective May 25, 1999.

On May 12, Ms. Fadden had given Mr. Darrington a list of work to be done. Later she asked him how the work was being done. He became belligerent and aggressive, telling her that Ms. Farrage does not know her job, and that he did not need to be told how to do his job. Testimony, Ms. Fadden and Exhibits 12 and 13. He then told her to leave the work-site. She called Mr. Cunningham, who told her to discharge Mr. Darrington immediately. According to Mr. Darrington, he tried to explain to Ms. Fadden what he was doing, but she would not listen. She had a meeting to attend. He finally told her to go to her meeting, and he would take care of the work.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.


An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


left the insured worker’s last suitable work voluntarily without good cause; or


was discharged for misconduct connected with the insured worker’s work.



. . . .

The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means


(1)
A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion.

CONCLUSION

Mr. Darrington argues that he was discharged for pro-union and whistleblower activities. There is no evidence to support this contention.

Mr. Darrington also argues that benefits should be allowed because the termination was inappropriate. He had already “quit” his job, and the problems thereafter were manufactured. Mr. Darrington had not “quit” his job. He had only given notice to his employer that he was going to quit. He would not have “quit” his employment until May 25, the effective date of his resignation. This matter is properly adjudicated as a discharge from employment.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. 


The employer does have the right to set the parameters of the work. Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct. Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.


When a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work . . . it is only necessary to show that he acted willfully against the best interests of his employer in order to establish that.” Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.


An employer has the right to expect . . . that such respect be accorded a supervisor so that a supervisor's authority will not be undermined. Mathews, Comm'r Dec. 88H-UI-114, July 28, 1988.


Failure to follow an employer's reasonable instructions constitutes misconduct in connection with the work. Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.


An employer has the right to expect that a reasonable order will be obeyed. Sorensen, Comm'r. Dec. 9123334, April 2, 1992. Implicit in the contract of hire is the submission of the worker to the lawful and reasonable authority of the employer. Although reprimands or warnings are necessary in most cases to make certain that the worker was aware that the conduct was unsatisfactory, a single act of insubor-dination may constitute misconduct, if it is serious enough. Cantrell, Comm'r. Dec. 9225160, June 30, 1992. It is assumed that disobedience, insolence, and the negation of authority injure an employer's interest.



ESD Benefit Policy Manual, MC 255.05-1.

The record in this matter is replete with examples of Mr. Darrington’s insubordination. While he may have had some disagreement with the rotation schedule change and management in general, this does not excuse his continual confrontation, lack of cooperation, and disruption of the work place.

It is the holding of the Appeal Tribunal that Mr. Darrington was discharged for misconduct connected with his work.

Under AS 23.20.379, a claimant is denied benefits from the week in which the claimant first becomes “unemployed.” A claimant is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full‑time work if the wages payable to the individual for the week are less than one and one‑third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50. AS 23.20.505. This amount is commonly called the “excess earnings” amount. Mr. Darrington earned less than his excess earnings during the week ending May 15. The denial period will be adjusted accordingly.

DECISION

The notice of determination issued in this matter on June 4, 1999 is MODIFIED. Mr. Darrington is denied unemployment benefits pursuant to AS 23.20.379. Benefits are denied for the weeks ending May 15, 1999 through June 19, 1999. The reduction of his maximum payable benefits and ineligibility for extended benefits remain.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on July 14, 1999.
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Hearing Officer

