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CASE HISTORY
Ms. Smith timely appealed a determination issued May 28, 1999 that denied benefits under AS 23.20.379 on a holding that Ms. Smith voluntarily quit suitable work without good cause.


FINDINGS OF FACT
Ms. Smith was employed by Stanley House Rooms and Voyager Hotel from May 1988 to May 12, 1999.  She worked from 11:00 a.m. to 7:00 a.m., Monday through Friday, as front desk clerk/night auditor.  Ms. Smith maintains she was discharged; the employer contends she quit.

Originally, Ms. Smith's off days were Thursday/Friday and Monday/Tuesday.  Around 1991, the employer changed her days off to Saturdays/Sundays, believing those were the days Ms. Smith requested off.  However, she actually wanted Fridays and Saturdays.

At age 68, Ms. Smith wants to participate in senior center activities that are only available on Friday and Saturday nights.  Her request for another schedule change was denied.

Around the second week in May 1999, the front desk supervisor informed Ms. Smith that a new schedule had been approved wherein she had Fridays and Saturdays off.  Subsequently, during a staff meeting on or about May 11, 1999, a worker mentioned a work schedule change.  The owner/manager/employer, Mr. Williams, responded he was not aware and would not approve any schedule changes at that point, especially since the hotel was short‑staffed.

Later, after discussing the schedule change with the assistant office manager and her immediate supervisor, Ms. Smith believed she would still get Fridays and Saturdays off.  She knew Mr. Williams was the final authority regarding schedule changes.

During a discussion about leave time on or about May 12 or 13, 1999, the immediate supervisor reiterated to Ms. Smith that her days off remained Saturdays and Sundays.  That information was upsetting to Ms. Smith as she felt she was being "pushed aside."  She told the supervisor she was too ill and upset to work that night.  She would report later to speak with Mr. Williams about quitting.

On May 13, 1999, Ms. Smith reported to the work site around 11:45 p.m. to speak with Mr. Williams, who was filling in due to her absence.  Mr. Williams refused to discuss the matter while on duty and advised Ms. Smith to see him during the day.  Ms. Smith asked, "Are you firing me?"  Mr. Williams responded, "You fired yourself."   Ms. Smith maintained she was prepared to relief Mr. Williams at the work site that night.

As a result of the May 13 contact, Ms. Smith concluded she was fired and proceeded to clean out her locker.  Based on information received from the immediate supervisor, coupled with Ms. Smith's failure to report to work as scheduled, the employer determined Ms. Smith quit work.  


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work; . . .


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; . . .

CONCLUSION

The Alaska Employment Security Division Benefit Policy Manual VL 135.05 (November 1995) states, in part:


A "discharge" is a separation from work in which the employer takes the action which results in the separation[,] and the worker does not have the choice of remaining in employment.  8 AAC 85.010(20).


A "voluntary leaving" is a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. In re Swarm, Commissioner Review No. 87H-UI-265, September 29, 1987.  In re Alden, Commissioner Review No. 85H-UI-320, January 17, 1986.

Ms. Smith told the supervisor she was quitting and failed to report for work thereafter. It was not shown that the employer ever told Ms. Smith she was fired.  And, Ms. Smith offered contradictory statements about being too ill and upset to work May 13, then testifying she was prepared to work that night.  Based on those facts presented and Ms. Smith diminished credibility, this Tribunal concludes Ms. Smith voluntarily quit work.

To establish good cause for leaving work, evidence must be presented to show that the reasons for leaving were so compelling or grave as to offer no other reasonable alternative than to quit on the date chosen.

In view of the employer's statement to staff members, Ms. Smith knew or should have known the Saturday/Sunday-off schedule would not be implemented.  The employer was not obligated to change Ms. Smith's schedule to accommodate her social life.  In lieu of quitting, Ms. Smith could have met with the employer as requested in an attempt to resolve the issue, or she could have secured other work.  Ms. Smith's leaving was without good cause.


DECISION
The May 28, 1999 separation from work determination is AFFIRMED.  Benefits are denied for weeks ending May 15, 1999 to June 19, 1999 under AS 23.20.379.  Ms. Smith's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Smith may be ineligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska on July 15, 1999.


Doris M. Neal


Hearing Officer

