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APPEAL TRIBUNAL DECISION

Docket No:  99 1300        Hearing Date:  July 13, 1999 

CLAIMANT                               INTERESTED EMPLOYER
GABRIELA ARTOLA
THE STEEL GROUP

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Gabriela Artola
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Artola timely appealed a determination issued on June 16, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Artola worked for The Steel Group (Clarion Suites) during the period May 17, 1998, through May 28, 1999.  She earned $8.75 per hour for full-time work as a front desk supervisor.  Ms. Artola was discharged on May 31, 1999, as the result of an alleged rule violation.

On May 28, 1999, as she was starting her break, Ms. Artola met a coworker (who was off duty) in the food court area.  She asked her coworker to have a seat and she would get a beer.  Ms. Artola purchased a beer from the cashier and brought it to the table for the coworker.  She knew having alcohol while working was not permitted.

Ms. Artola did not drink the beer, the coworker did.  On May 31, she was contacted by the general manager, Ms. Gilliam, and advised of the discharge.  Ms. Gilliam told Ms. Artola the coworker was under age (under 21) and should not have been allowed to drink.  Ms. Artola was embarrassed and shocked so she failed to ask why she was discharged as opposed to some other form of disciplinary action.  She did not realize the coworker was under 21.

Ms. Artola did not dispute the purchase of alcohol for a minor was against the state law.  She argued, however, the cashier (seller of the beer) was the one responsible for asking for identification and/or proof of age.  Ms. Artola is not trained to serve alcohol, she does not have a "tam" card, and she learned of the laws governing alcohol after her discharge through her own research.

Ms. Artola also argues she did not realize she did anything wrong as Ms. Gilliam had made it a practice at company parties to allow employees under 21 to drink alcoholic beverages.  This had happened on at least two occasions witnessed by Ms. Artola--one off the hotel site, the other on the grounds of the hotel.

The employer's company handbook did not prevent employees from buying drinks for others.  Ms. Artola admits the Alaska Statutes prohibit minors under the age of 21 from entering (without a parent or legal guardian) a lounge or from consuming or purchasing alcohol. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The employer's failure to appear and provide rebuttal testimony establishes Ms. Artola's testimony to be more reliable.  The record fails to support the conclusion Ms. Artola violated a specific company policy.  However, it is understood an individual residing in Alaska would or should know the alcoholic beverages law and the age limit associated with that law.

Ms. Artola has not shown she was certain or even suspected the coworker was under 21 years of age.  Also, the general manager had set a precedent by allowing employees under 21 to drink alcoholic beverages at company sponsored parties.  This would certainly give employees the impression the hotel was lax in the enforcement of Alaska Statutes.  Although, it would not allow Ms. Artola to break the law in that instance.

Misconduct connected with the work is generally a wilful, wanton disregard of an employer's interest.  Isolated incidents do not normally establish misconduct.  Ms. Artola did not realize she had done anything wrong to warrant her discharge.  Accordingly, the disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on June 16, 1999, is REVERSED.  Benefits are allowed for the weeks ending June 5, 1999, through July 10, 1999, if otherwise eligible.  Ms. Artola's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 14, 1999.








Jan Schnell, Hearing Officer

