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CASE HISTORY
Ms. Pope timely appealed a determination issued on June 3, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Pope worked for Noah's Ark, Inc. during the period October 1, 1987, through May 7, 1999.  She earned $20 per hour for part-time work as a bookkeeper.  Ms. Pope was discharged prior to her shift on May 19, 1999.

On April 7, 1999, Dr. Thornell, president, discovered Ms. Pope may have been overpaid since May 1998.  Dr. Thornell approached Ms. Pope about the issue and gave her (Ms. Pope) time to respond in writing to the allegation.  Dr. Thornell asked Ms. Pope several times over the next few weeks for the written explanation.  As of May 4, 1999, Ms. Pope had not responded.

On May 7, 1999, Ms. Pope was given a letter from Dr. Thornell (Exhibit 8), which requested Ms. Pope respond in writing to the additional hours issue.  Ms. Pope provided a short note (Exhibit 16) that read:


I wrongly calculated hours of anything over 80 hrs.  I did not have the overtime hours coming in 1999 payroll.

Ms. Pope also included a "sticky note" that read:  


Dee, I'll go into more detail when I get back.  Dee

On May 19, 1999, Dr. Thornell met with Ms. Pope about the hours issue.  She went over a letter prepared on May 17, 1999, which outlined five points the doctor wanted Ms. Pope's written response (Exhibit 20).  The letter's third page had a signature block for Ms. Pope that had the statement above the block that read:


I received this letter in person from Dee Thornell, DVM.

Ms. Pope refused to sign the letter indicating she had not received the letter.  Dr. Thornell replied the signature meant only that she received the letter, with no admission of guilt implied.  Dr. Thornell stated a copy would be given immediately to Ms. Pope upon her signature.  Ms. Pope again refused.  She was discharged for alleged insubordination.

The parties do not dispute that Ms. Pope did not maintain a record of hours until April 10, 1999.  Ms. Pope paid herself for 80 hours or more for each bi-weekly pay period since April 10, 1998 (Exhibit 17).  

Ms. Pope admitted she was not in the office in the afternoons (after 12:00 or 1:30 p.m.) except on Wednesdays for a staff meeting that began in November 1998 (she began work about 7:45 a.m. each day).  She contended she was required to do the bank deposit daily, went to the post office at least once a month, did copying outside of the office, and occasionally visited the accountant.

The bank deposit took about 15 to 30 minutes each day.  The post office run took about one hour or less.  The copying sessions lasted about ten days in December 1998 and two weeks in January 1999.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Risen, the Commissioner also held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."  In Matthews, Comm'r Dec. 88H-UI-114, July 28, 1988.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

The record establishes Ms. Pope was requested several times prior to May 19, 1999, to provide a written explanation on the hours issue.  She failed to comply with that request until she received the May 4 written demand.  Ms. Pope then failed, by May 19, to follow up with a detailed explanation or any explanation for the 1998 hours.  

Ms. Pope's refusal to sign the acknowledgement on the May 19, 1999, letter amounts to misconduct connected with the work.  Had this been the only incident, the Tribunal could have considered this to be a one-time incident.  However, Ms. Pope was put on notice on April 7, 1999, of her employer's concerns and demand for a written explanation.  

Ms. Pope's contention she had not received the letter was simply a technicality.  The letter was fully discussed during the May 19 meeting and she was to be given a copy immediately upon signing.  Ms. Pope's inability to explain the payment of 80 hours or more of work each week since May 1998 diminishes her credibility and supports the conclusion she did not want to provide an explanation.  The employer had a right to demand an explanation.  The disqualifying provisions of AS 23.20.379 were properly applied in this matter.


DECISION
The determination issued on June 3, 1999, is AFFIRMED.  Benefits are denied for the weeks ending May 22, 1999, through June 26, 1999.  Ms. Pope's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 9, 1999.








Jan Schnell, Hearing Officer

