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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Katchen Helwig
Jacque Homme


ESD APPEARANCES
None


CASE HISTORY
Ms. Helwig timely appealed a determination issued on June 17, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Helwig worked for Assets during the period August 1, 1996, through June 3, 1999.  She earned $10 per hour for full-time work as a dishwasher at Ft. Richardson.  Ms. Helwig's employment ended June 4, 1999.

On June 3, 1999, Ms. Helwig got into an altercation with an army sergeant (cook, male) as she was trying to vacuum.  The sergeant kept bothering Ms. Helwig until she said, "I don't trust all black people."  Another army cook (female) physically escorted Ms. Helwig outside and told her that kind of talk was inappropriate.  Ms. Helwig agreed and began to cry.

After the female cook left Ms. Helwig outside, an Assets supervisor came out to see Ms. Helwig.  He tried talking to her, but she was upset and decided to leave the work site.  Ms. Helwig contacted her case worker who told her to return to work.

Ms. Helwig returned to work, twice, to talk to Mr. Huebner, the contract supervisor.  Mr. Huebner advised her to go home and he would call her the next day.  On June 4, Mr. Huebner advised Ms. Helwig the Army no longer wanted Ms. Helwig at that work site.  Ms. Helwig is eligible for rehire with Assets but at a different location.

During her employment at the dining facility on Ft. Richardson, Ms. Helwig was the subject of teasing and joking by the army cooks.  She took the comments personally and sometimes reacted inappropriately to the comments.  Ms. Helwig has a learning disability and does not always understand comments made by others.  Ms. Homme, human resources manager, admits sometimes their employees do not get along with staff at different locations throughout Anchorage because of the disabilities of the Assets employees.

Ms. Helwig was offered employment at Providence Hospital with Assets that paid $6.50 per hour.  She turned down that position, partly because of the rate of pay and how it would affect her Social Security income.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes Ms. Helwig did not quit her job, she was in fact discharged at the request of the Army.  Therefore, this work separation will be decided on the basis of a discharge wherein the employer has the burden to show misconduct connected with the work.

Misconduct is a wilful wanton disregard of an employer's interest.  The employer admits its employees occasionally have personality difficulties at their work sites due to the disabilities of its employees.  That appears to be the case in this matter.

Ms. Helwig was subjected to joking and teasing by army personnel, which she failed to fully understand and was unable to adequately deal with the staff.  The final outburst that resulted in Ms. Helwig's removal from the work site was a good faith error prompted by a male cook's constant comments about her vacuuming.  

The Tribunal does not condone racist comments.  However, given Ms. Helwig's disability and inability to handle teasing and joking, wilful misconduct has not been shown in this matter.

Ms. Helwig's refusal of continued employment with Assets raises issues of availability and work refusal that the Employment Security Division will need to investigate.


DECISION
The determination issued on June 17, 1999, is REVERSED.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending June 5, 1999, through July 10, 1999, if otherwise eligible.  Ms. Helwig's maximum potential benefit entitlement reduced as a result of this determination is restored. 

The issues of Ms. Helwig's availability for work (pursuant to AS 23.20.378) and work refusal (AS 23.20.379(b) is REMANDED to the Employment Security Division for investigation and issuance of determinations if it deems appropriate.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 16, 1999.








Jan Schnell, Hearing Officer

