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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Melisa Knight
Sandy Wojtaszek


ESD APPEARANCES
None


CASE HISTORY
Ms. Knight timely appealed a determination issued on May 20, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Knight worked for Burger King during the period July 20, 1997, through May 5, 1999.  She earned $8 per hour for full-time work as an assistant manager.  Ms. Knight was discharged on May 5 for an alleged rule violation.

On May 2, 1999, Ms. Knight prepared her mid-afternoon bank deposit.  She had to stay later than her normal 5:00 p.m. shift end time.  Ms. Knight's children had been dropped off at the store, leaving her without a car.  She stayed and had dinner with her children and then walked about a mile to catch a ride.  Ms. Knight decided to leave the bank deposits in the safe for the night manager or someone else to deposit.

Ms. Knight opted to leave the deposits in the safe because she felt unsafe walking across the street and down one block to the bank.  The highway she had to cross was busy and she believed a lot of people knew she made deposits after leaving work.  Ms. Knight also had her two children (ages five and one) with her.  She asked the night manager to please call the store manager about the deposit.  The night manager refused.

Burger King requires bank deposits be made daily.  They consist of two deposits each--one from the night before and one from the mid-afternoon shift.  The deposit is to be made by the day manager when he/she leaves work.  If a deposit cannot be made, there are three options:  1)the night manager is requested to make the deposit, 2) the store manager is called and requested to come to the store to get the deposit, or 3) the district manager is called and advised of the situation.  Ms. Knight was aware of these options as she had been counseled in December 1998 for her failure to make a deposit.

Ms. Knight called (using an 800 number) the district manager, Ms. Wojtaszek, in Anchorage about the deposits but did not leave a message on the recorder.  She did not try Ms. Wojtaszek's home number because the phones at Burger King did not permit long distance calls.  Ms. Knight also did not leave a message because she knew there would not be anyone in the office on Sunday evening.  She did not try to contact Ms. Wojtaszek by calling collect because she was unaware she could call collect.

Ms. Knight did not contact her store manager, Ms. Young, because she did not get along with her.  She had received little or no help from Ms. Young in the past when she (Ms. Knight) had problems in her assistant manager position.  Ms. Knight also did not get along with the night manager.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 485.05-1, states in part:


A discharge resulting from a violation of an employer's rule is for misconduct if:


1.
The rule is reasonable;


2.
the worker was aware of the rule;


3.
the worker willfully violated the rule; and


4.
the violation of the rule materially affected the employer's interest.


The employer has the right to establish rules necessary to conduct his business.  In most cases a rule will be judged reasonable if the employer considered it necessary for the proper conduct of his business....


A rule which has been disseminated generally to all employees or made known to the worker individually either orally or in writing is considered to be within the knowledge of the worker....


[I]f a worker knowingly violates a rule, his violation is willful even though he may not intend harm to the employer.  In addition, a plea of "forgetfulness" would not necessarily clear a worker of misconduct, especially where he has received prior warnings....

"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

There is no dispute Ms. Knight was aware of the requirement to ensure the bank deposit was done each day.  While she may have been concerned about crossing the highway with her two children, Ms. Knight failed to contact the store manager or the district manager about the deposit.  She knew she was required to advise the store manager, yet opted not to call her because of perceived personality problems.  Regardless of Ms. Knight's feelings toward her supervisor, Ms. Knight had been warned about making the deposits timely.  Accordingly, her discharge amounted to misconduct connected with the work.


DECISION
The determination issued on May 20, 1999, is AFFIRMED.  Benefits are denied for the weeks ending May 8, 1999, through June 12, 1999.  Ms. Knight's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 15, 1999.








Jan Schnell, Hearing Officer

