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STATEMENT OF THE CASE

On June 10, 1999, Mr. Van Wormer was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Van Wormer began working for Greens Creek Mining Company (GCMC) in July 1996. He last worked on May 13. At that time, he was normally scheduled to work 13 hours per day, seven days per week on a two-week on/one-week off rotating schedule. He earned $17.50 per hour in his position as an equipment operator.

About 11:15 p.m. on April 10, 1999, Mr. Van Wormer approached re-rate supervisor, John Hanlon. According to the testimony of Mr. Hanlon


Mr. Van Wormer wanted him to call the Lemon Creek Correctional Center (LCCC) booking officer, and tell the officer that he would not be in on Sunday morning, April 11.


Mr. Van Wormer wanted Mr. Hanlon to tell the officer that he had to work to cover a shift, and would be in Sunday evening. In fact, GCMC had not scheduled him to work that Sunday morning.


Mr. Hanlon, believing that Mr. Van Wormer wanted him to lie to the booking officer, responded that either Mr. Scheding or Mr. Holsworth would have to approve any such change. Mr. Van Wormer then asked him to call one of them, but Mr. Hanlon refused, saying that it was too late in the evening to call either one of them;


Between April 19 and 21, Mr. Hanlon decided to report the conversation to Mr. Scheding. He had not reported it earlier because of the difference in his and Mr. Scheding’s shifts. He had Mr. Scheding’s telephone number, but did not call him.

According to Mr. Van Wormer,


earlier in the week of April 4, George Watts, his then supervisor, had given him Sunday, April 11 off in order to serve an additional 12 hours of a jail sentence imposed for driving while under the influence;


Mr. Van Wormer knew there was a vacancy in the schedule for the morning of April 11;


he suggested to Mr. Hanlon that he would be willing to work a few extra hours until the shift could be covered;


he told Mr. Hanlon that one of them would have to call the LCCC to confirm the change in work schedule;


Mr. Hanlon refused because Mr. Scheding, the mill manager, had told him not to schedule Mr. Van Wormer for any time that would conflict with serving his jail time.

After receiving Mr. Hanlon’s report, Mr. Scheding spoke with Human Resources. Mr. Plantz, Human Resources Manager, asked him to have Mr. Hanlon write a statement of what occurred. Mr. Hanlon did so on April 28. Exhibit 9, page 1. Mr. Hanlon denied, during the hearing, being asked by anyone to write the statement. He did so only because he felt it was important to do so.

On April 27, Mr. Plantz investigated the report of Mr. Scheding by interviewing Mr. Van Wormer, Mr. Hanlon, and the LCCC booking officer. It was his conclusion that Mr. Van Wormer had tried to induce Mr. Hanlon to lie for him. That evening, Mr. Van Wormer called, and changed his story slightly. During the initial interview, Mr. Van Wormer had first denied speaking with Mr. Hanlon, but then admitted he had; he talked to Mr. Hanlon about working on Sunday because someone was sick. That evening, he told Mr. Plantz that he had talked to Mr. Hanlon because Mr. Engel was on vacation. Because of the difference in the two stories, Mr. Plantz asked Mr. Van Wormer to give him a written statement.

After concluding his investigation, Mr. Plantz considered both Mr. Hanlon’s and Mr. Van Wormer’s work histories. Mr. Hanlon had no disciplinary actions, whereas Mr. Van Wormer had several infractions on his record, and was, at the time of the incident, on probation for spreading rumors regarding the sexual orientation of another employee. Mr. Plantz also considered Mr. Van Wormer’s changing versions of what occurred against Mr. Hanlon’s consistent version. Mr. Plantz determined that Mr. Hanlon was more credible, and terminated Mr. Van Wormer for “dishonesty and attempting to induce a supervisor to make a fraudulent report to a regulatory agency.” Exhibit 11.

On December 2, 1998, Mr. Van Wormer was arrested for driving while intoxicated. He called GCMC, saying that he would not be in to work on December 3 because he was sick. In fact, Mr. Van Wormer was in jail. He said that he was sick because he thought it was “the right thing to do to protect my employment.” Testimony, Mr. Van Wormer. He was subsequently convicted, and sentenced to serve 60 days in jail. He arranged a work release with the court so that he could serve his 60-day jail sentence on his week off. On December 8, as a result of the investigation by GCMC of this incident, Mr. Scheding gave Mr. Van Wormer a final written warning, and placed him on disciplinary suspension through December 13 and probation for twelve months. Exhibit 7, page 4.

Mr. Van Wormer believes that he was terminated because he made three sexual harassment complaints, and because he had a number of warnings and disciplinary actions in his file.

Mr. Van Wormer received the following disciplinary actions:


May 15, 1997, a final written coaching for eight attendance violations;


December 5, 1997, a final written coaching for six safety violations;


December 8, 1998, a final written warning and suspension for falsification of information to management;


January 13, 1999, a verbal coaching for attendance;


February 15, 1999, a written coaching for five countable attendance violations; and


April 8, 1999, a final written warning for sexual harassment for spreading rumors about the sexual orientation of a fellow employee.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.


An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker


left the insured worker’s last suitable work voluntarily without good cause; or


was discharged for misconduct connected with the insured worker’s work.



. . . .

The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.


The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.

(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means


A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or


A claimant’s conduct off the job, if the conduct


(A)
Shows a wilful and wanton disregard of the employer’s interest; and




(B)
either


(i)
has a direct and adverse impact on the employer’s interest; or


(ii)
makes the claimant unfit to perform an essential task of the job.

ARGUMENTS

In closing, Mr. Van Wormer argues that the Appeal Tribunal could hold, as a matter of law, that the employer had not met its burden of establishing that GCMC discharged Mr. Van Wormer for misconduct, nor its burden of establishing that Mr. Van Wormer had shown a disregard of the employer’s interest. To the latter point, Mr. Van Wormer argues that there was no disregard of the employer’s interest because an “employer’s interest” does not relate to a government agency with which it does not normally do business.

Mr. Van Wormer also argues that he had no reason to ask Mr. Hanlon to lie, and it would be against his interest to do so. If caught either not working or not being in jail, Mr. Van Wormer would lose his work release. He also knew Mr. Hanlon would not lie for him.

In response, GCMC argues that it has relationships with various governmental agencies. It has an interest in ensuring good relations with LCCC as several of its employees have been on work release. If LCCC were to discover that GCMC was lying about the work of an employee, the trust established between GCMC and LCCC based on past practices would be broken. This would affect GCMC’s ability to do its job, and would have a direct effect on its interests.

GCMC also argues that juries are routinely told that if one piece of testimony is shown to be false, all testimony of that person should be viewed cautiously. Because Mr. Van Wormer had given false information to GCMC in December 1998, and changed his story regarding his conversation with Mr. Hanlon several times, GCMC believes that Mr. Van Wormer is not credible, and that it has established misconduct.

RESPONSE TO THE ARGUMENTS

Answering first Mr. Van Wormer’s argument that GCMC has not established either misconduct or actions against the employer’s interest, the Tribunal points out that the latter is embodied in the former. If the Tribunal finds that Mr. Van Wormer acted against the employer’s interest, then, as a matter of law, the Tribunal must hold that he was discharged for misconduct.

Second, the Tribunal agrees with GCMC that there is sufficient nexus between GCMC’s interests and its relationship with LCCC to establish misconduct if supported by the evidence.

Considering GCMC’s argument that a jury is commonly instructed that all of a respondent’s testimony must be viewed with caution of some of the testimony has been shown to be false, there is no jury in this matter. While this Tribunal is not versed in courtroom instructions, the Tribunal suspects that this instruction is there to protect the parties from jurists who may incorrectly view evidence because of a lack of knowledge of the rules of evidence. The Tribunal is versed in the rules of evidence.

Approaching that argument, however, GCMC argues that Mr. Van Wormer’s testimony must be viewed with caution because of the established prevarication in December 1998. The Tribunal is also mindful of Mr. Hanlon’s possible false testimony that he was not asked to write his statement of April 28.

CONCLUSION
A Hearing Officer must base his decision on a "preponderance of evidence." See e.g. Patterson, Comm'r Dec. 86H-UI-233, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.28, 10/16/86. "Preponderance of evidence" has been defined as "that evidence which, when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto." Adelman, Comm'r. Dec. 86H-UI-041, 1C Unemp. Ins. Rptr. (CCH), AK ¶8121.25, 5/10/86, citing S. Yamamoto v. Puget Sound Lumber Co., 146 P.861, 863 (WA).

Based on a preponderance of the evidence, the Appeal Tribunal cannot hold that Mr. Van Wormer was discharged for misconduct connected with the work. There are a number of difficulties in this case. First, there were no witnesses to what Mr. Van Wormer asked Mr. Hanlon. We are left with a case of whose version to believe.

Granted that Mr. Van Wormer’s versions of what occurred differed in the specifics, they all basically said the same thing. Mr. Van Wormer wanted to cover all or part of a shift that had a vacancy. If Mr. Hanlon needed him to cover all or part of the shift, then it logically follows that one of them would have to call LCCC to change Mr. Van Wormer’s scheduled report time.

The question comes up, why would Mr. Van Wormer suggest to Mr. Hanlon that he cover all or part of the shift when that would not have been Mr. Hanlon’s decision to make. To try to answer that question, however, would be speculative, and would do nothing to answer the issue of misconduct.

Mr. Hanlon’s testimony is not fully credible either. If Mr. Hanlon truly believed that Mr. Van Wormer was trying to get him to lie for him, logically, as a manager, he would have reported this immediately. The fact that his and Mr. Scheding’s schedules did not mesh is not convincing. Mr. Hanlon had Mr. Scheding’s telephone number. He could have called Mr. Scheding, or, at the very least, reported the incident to Human Resources.

Why did Mr. Hanlon not report it immediately? Again, any answer would be speculative. Either Mr. Hanlon did not believe at the time that Mr. Van Wormer was trying to get him to lie, or did not at the time consider it of such serious nature that it needed reporting. In either case, his delay leaves a strong impression in the Tribunal’s mind that Mr. Van Wormer may well not have said what Mr. Hanlon later felt he had. In the delay of time, Mr. Hanlon may have not remembered the conversation clearly.

Mr. Van Wormer contends that he was discharged because of the sexual harassment complaints he had filed, and because of the number of warnings he had against him. There is insufficient evidence to hold either, and, in any case, for the purposes of this forum, is not necessary to decide.

In sum, the Tribunal does not find evidence sufficient to find that Mr. Van Wormer was discharged for misconduct connected with his work.

DECISION

The notice of determination issued in this matter on June 10, 1999 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Mr. Van Wormer is allowed benefits for the weeks ending May 15, 1999 through June 19, 1999 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 8, 1999.
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