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CASE HISTORY
The employer timely appealed a June 10, 1999, determination that allows Ms. Bourgeois benefits without penalty under AS 23.20.379.  The issue is whether Ms. Bourgeois voluntarily left suitable work without good cause or the employer discharged her for misconduct connected with her work.


FINDINGS OF FACT
The hearing record is marked by contradictory testimonies.  Because of the extreme degree of the contradictions, the contradictions will be weighed or otherwise resolved in these findings.

The employer operates Kentucky Fried Chicken restaurants in Anchorage, Alaska.  Ms. Bourgeois worked at the employer's Bragaw area restaurant.  She last worked during the week ending April 10, 1999.  The employer discharged Ms. Bourgeois for creating a confrontational situation during her off duty time sometime between April 11 and April 15, 1999.  None of the witnesses could provide a more specific date for the incident.

Tabitha Morgan works at the employer's Muldoon area restaurant.  On one day between April 11 and April 15, 1999, she worked her scheduled 9:00 a.m. to 5:00 p.m. shift.  However, she was unable to leave at 5:00 p.m. because a male worker named "Kerri" failed to appear for his shift scheduled to start at 5:00 p.m.

Kerri showed up for work shortly after 6:00 p.m.  Ms. Morgan told him she was very upset with his lack of responsibility.  Before Ms. Morgan could leave, she overheard Kerri telling the assistant manager, Mike Zortman, that he still could not start work immediately because he (Kerri) had people in his car that he needed to take home.  Kerri and his passengers had been at a barbecue.

Ms. Morgan told Mr. Zortman that she was leaving without waiting any longer for Kerri to start his shift.  Kerri left the restaurant upset.

Ms. Bourgeois was one of the persons in Kerri's car.  At some point she came into the restaurant.  Ms. Bourgeois understood that Ms. Morgan had told Kerri that his "little girlfriend" could not do anything to her and that Ms. Morgan called his little girlfriend a derogatory name.  Ms. Morgan denies making such statements about Ms. Bourgeois.

Ms. Bourgeois and Ms. Morgan did not know each other.  They had never seen each other before the incident in question.

Ms. Morgan is small, weighing about 125 pounds.  Ms. Bourgeois is large, weighing at least 185 pounds.  Even if Ms. Morgan had made a reference about a little girlfriend of Kerri's, the record fails to suggest Ms. Morgan would have been thinking of Ms. Bourgeois.

Ms. Bourgeois contends that after she came into the restaurant she asked Mr. Zortman for permission to speak to Ms. Morgan.  Ms. Bourgeois contends Mr. Zortman told her to get back into her car and drive around to the back of the restaurant and he would send Ms. Morgan out to speak to her.  Mr. Zortman adamantly denies Ms. Bourgeois's contention.

The degree of truthfulness in the contradictory contentions in the above paragraph need not be resolved, because Mr. Zortman did not send Ms. Morgan out to speak to Ms. Bourgeois.  Ms. Morgan never went out to speak to Ms. Bourgeois.  However, Ms. Bourgeois took it upon herself to gain unauthorized entry into the rear of the employer's premises by knocking on the back door.

As noted, Ms. Morgan did not know Ms. Bourgeois or otherwise recognize Ms. Bourgeois.  When she heard the knock on the back door, Ms. Morgan thought the person knocking was someone from one of the employer's other restaurants who had come for supplies the Muldoon restaurant stocked for them.  Therefore, Ms. Morgan opened the back door.  Ms. Bourgeois entered asking, "Are you Tabitha?"

Ms. Morgan contends Ms. Bourgeois then began chasing her screaming profanities and threats of injury.  Ms. Morgan contends the chase lasted about a minute while she dodged around tables, deep fryers, and other equipment to keep an arm's reach away from Ms. Bourgeois.  Ms. Morgan finally reached the front of the restaurant where customers were at which point Ms. Bourgeois left through the back door.

Mr. Zortman contends that customers he waited on in the front of the restaurant complained about the exposure of their waiting children to the yelling and profanities coming from Ms. Bourgeois in the back.

Ms. Bourgeois denies chasing Ms. Morgan, yelling, using profanity, or making threats.  She offers no explanation for why Ms. Morgan and Mr. Zortman would make untrue allegations against her.  She contends she merely told Ms. Morgan several times that she wanted to speak to her (Ms. Morgan).

Ms. Bourgeois admits there were profanities and threats being yelled at Ms. Morgan, but she contends they were being called out by Kerri.  Ms. Bourgeois argues that once Ms. Morgan reached the front of the restaurant she (Ms. Bourgeois) saw that Ms. Morgan was scared and crying, so she (Ms. Bourgeois) left through the back door.

The back door of the restaurant opens between a refrigerator and a break room.  Ms. Bourgeois contends she entered the back door, made a sharp turn, and took no more than ten steps from the door to stand between two tables during the entire time she was talking to Ms. Morgan.

Mr. Zortman adamantly contends he recognizes Kerri's voice after working with him for months and that the voice he heard using profanity and making threats was Ms. Bourgeois's not Kerri's.  The hearing record fails suggest how Mr. Zortman could mistake Kerri's voice for Ms. Bourgeois's.

The restaurant's back door swings shut unless someone holds it open.  Ms. Bourgeois fails to show that Kerri was able to enter the back of the restaurant after she did.  She fails to show how Kerri's voice could be heard by Mr. Zortman at the front of the restaurant.

Whether Ms. Bourgeois chased, yelled, made threats, and used profanity, the record clearly establishes that while off duty and without authorization, she entered the rear of the employer's premises to deliberately start a confrontation with a worker who was on duty.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job.


CONCLUSION
Ms. Bourgeois's off-work, unauthorized entry into the rear of the employer's premises to confront an on duty employee created a potentially volatile situation that violated a standard of behavior the employer had a right to expect.  The employer discharged Ms. Bourgeois for misconduct.


DECISION
The June 10, 1999, discharge determination is REVERSED.  Ms. Bourgeois is disqualified beginning with the week ending April 17, 1999.  The disqualification ends with the week ending May 22, 1999, or when she returned to work and earned eight times her weekly benefit amount (whichever came first).  Her maximum benefits are reduced by three weeks.  Under current extended benefits law, she will not be eligible for extended benefits unless she returned to work and earned eight times her weekly benefit amount during the six-week disqualification period.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on July 22, 1999.








Stan Jenkins








Hearing Officer

