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STATEMENT OF THE CASE

On June 29, 1999, Mr. Strahan filed a timely appeal against a determination that denied unemployment benefits pursuant to AS 23.20.378, 379, 387 and 505. He was also held liable for the repayment of benefits and the payment of a penalty pursuant to AS 23.20.390. He filed a timely appeal.

The issues before the Tribunal are whether Mr. Strahan

· was discharged for misconduct connected with his work, AS 23.20.379;

· was able to and available for work during the weeks claimed, AS 23.20.378;

· was an “unemployed individual” during the weeks claimed, AS 23.20.505;

· knowingly made a false statement or misrepresentation in connection with his claim, AS 23.20.387; and

· is liable for the repayment of benefits and the payment of a penalty, AS 23.20.390.

FINDINGS OF FACT

Mr. Strahan began working for Ben Franklin Crafts as a picture framer on April 14, 1997. He was discharged on April 7, 1998 because his attendance was inconsistent. Once or twice a week, he would be late for work by about an hour. It seemed to Mr. McGovern that Mr. Strahan was having personal problems that interfered with his ability to be at work on time. When Mr. Strahan would come to work late, he would usually attribute his tardiness to transportation difficulties or having overslept his alarm.

On April 8, 1998, Mr. Strahan was again late to work. Mr. McGovern spoke with him. Mr. Strahan told him that he was having some legal problems, although he did not specify what those problems were. Mr. McGovern told him to get his legal problems resolved and then come back. Mr. Strahan returned to work on October 7 or 8, 1999. Mr. McGovern is impressed with his changed attitude.

On April 13, Mr. Strahan filed for unemployment insurance benefits. Based on his wages, the Employment Security Division determined that he was eligible to receive benefits of $178.00 per week, and that his excess earnings amount was $287.33. The notice of determination under appeal (exhibit 2) indicates that Mr. Strahan said he had been laid off from his employment with Ben Franklin Crafts. The Division did not offer a copy of the original application for benefits for introduction into the record.

After being terminated from Ben Franklin Crafts, Mr. Strahan sought work as a framer. He did not locate any. However, he went to work on a fishing vessel owned by David Strebel. He worked as a deck hand from June 24 to July 15, 1998, and was paid a 10-percent share of the catch. His gross wages were $3,688.73. He was then arrested and incarcerated from July 30, 1998 to November 30, 1999.

After filing his new claim for benefits, weekly claims were filed for the weeks ending April 18 through October 3, 1998. Waiting week credit was awarded for the week ending April 18, and benefits were paid in the amount of $178.00 for each week thereafter through September 26. As Mr. Strahan’s maximum payable benefits were exhausted with that latter week, no benefits were paid for the week ending October 3. No income was reported on any of the weeks claimed and the claims were filed stating that Mr. Strahan was available for and physically able to work (Exhibit 10).

Exhibit 11 is copies of the various benefit checks issued in response to the filed claims. Mr. Strahan confirms that his signature appears on check number 95713932 (page 1) that covers the weeks ending May 9 and 16; check number 95729744 (page 2) that covers the weeks ending May 23 and 20; check number 95747411 (page 3) that covers the weeks ending June 6 and 13; check number 95756525 (page 4) that covers the weeks ending June 20 and 27; and check number 95767277 (page 5) that covers the weeks ending July 4 and 11. He disavows that the signatures on all other checks (pages 6 through 10) are his.

At the time that he was working for Ben Franklin Crafts and on the fishing vessel, Mr. Strahan was living with his girlfriend, Nicole McKenzie. He and Ms. McKenzie were having difficulties in their relationship, contributing to some of the reasons why he was late for work. He believes that Ms. McKenzie filed his claims without his knowledge or permission while he was on the boat and while in jail. The claims were filed through the automated telephone system, VICTOR. Mr. Strahan believes that Ms. McKenzie stole his personal identification number (PIN) from his records at their residence.

Regarding the weeks ending June 20 and 27 (claim, exhibit 10, pages 1 and 2; benefit check, exhibit 11, page 4), Mr. Strahan was on the fishing vessel during the period covered by these claims. Mr. Strahan points out that it appears Ms. McKenzie attempted to endorse the check over to a Kelsey Rychetnik as the signature at the top is not his. The bank, apparently, refused the check.

When he arrived back in Anchorage, Ms. Strahan gave the check to him to cash. He signed it over to Gary Casagrande, Ms. McKenzie’s stepfather. He believes he may have been confused over which weeks this check was issued. Mr. Strahan also signed over the check for the following two weeks, July 4 and 11, to Mr. Casagrande.

After being incarcerated, Mr. Strahan also signed over his permanent fund dividend check to Mr. Casagrande. Mr. Strahan did this so that, when he needed some cash, Mr. Casagrande could give the money to Ms. McKenzie, who was then to give or send it to Mr. Strahan. Mr. Strahan contends that he saw none of that money.

Although Mr. Strahan knew that Ms. McKenzie had filed the claim for the weeks ending June 20 and 27, he did not notify the Anchorage Call Center, nor did he attempt to have his PIN changed. He also did not report it to any law enforcement agency. He did not, because, first, he did not know that what Ms. McKenzie had done was illegal, and, second, he did not want to get her in trouble. Mr. Strahan reasoned that, once having been caught when he returned from fishing, Ms. McKenzie would not again use his PIN to file claims and obtain his benefits. He did not know that she continued to do so while he was incarcerated.

STATUTORY PROVISIONS

AS 23.20.378. Able to work and available for suitable work.


(a)
An insured worker is entitled to receive waiting‑week credit or benefits for a week of unemployment if for that week the insured worker is able to work and available for suitable work. An insured worker is not considered available for work unless registered for work in accordance with regulations adopted by the department.

8 AAC 85.350. Able to work and available for suitable work.


(b)
A claimant is considered available for suitable work for a week if the claimant



(1)
registers for work as required under 8 AAC 85.351;



(2)
makes independent efforts to find work as directed under 8 AAC 85.352 and 8 AAC 85.355;



(3)
meets the requirements of 8 AAC 85.353 during periods of travel;



(4)
meets the requirements of 8 AAC 85.356 while in training;



(5)
is willing to accept and perform suitable work which the claimant does not have good cause to refuse;



(6) 
is able, for the majority of working days in the week, to respond promptly to an offer of suitable work; and



(7)
is available for a substantial amount of full‑time employment.
AS 23.20.379. Voluntary quit, discharge for misconduct, and refusal of work.

(a)
An insured worker is disqualified for waiting‑week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1)
left the insured worker's last suitable work voluntarily without good cause; or

(2)
was discharged for misconduct connected with the insured worker's work.

AS 23.20.387. Disqualification for misrepresentation.

(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.

(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact. Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact.

AS 23.20.390. Recovery of improper payments; penalty.
(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual.

AS 23.20.505. Unemployed individual.

 (a)
An individual is considered "unemployed" in a week during which the individual performs no services and for which no wages are payable to the individual, or in a week of less than full‑time work if the wages payable to the individual for the week are less than one and one‑third times the individual's weekly benefit amount, excluding the allowance for dependents, plus $50.
CONCLUSION

SEPARATION FROM WORK

Considering first the issue of Mr. Strahan’s separation from his employment with Ben Franklin Crafts, the Employment Security Act recognizes three types of separations: a discharge, a voluntary quit, and a lay-off.

"'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).

PRIVATE 
Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986. 

Any separation that does not fit the above two definitions is considered a lay-off. In both a discharge and a voluntary leaving separation, work remains available in the position vacated. Only if there is no work available in the employee’s position can a separation be considered a “lay-off.”

There was work remaining for Mr. Strahan with Ben Franklin Crafts. Mr. McGovern took the action that separated Mr. Strahan from his employment. Mr. Strahan was, therefore, discharged from his employment. Once having determined that Mr. Strahan was discharged, it must be shown that the discharge was for misconduct connected with the work if the benefits are to be denied.

Misconduct connected with the work is defined, in part, as "a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion."  8 AAC 85.095(d)(1).

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986.

Mr. Strahan was discharged for continual tardiness. Mr. McGovern had previously warned him that he needed to improve his attendance. Yet, Mr. Strahan continued to be late for reasons that were not beyond his control. An employee has the affirmative duty to be at work when and where scheduled. Moore, Comm'r. Dec. 84H-UI-291, November 6, 1984.

Mr. Strahan's continual tardiness without sufficient cause and in the face of warnings is misconduct connected with his work. Benefits are denied under AS 23.20.379 for the weeks ending April 11, 1998 through May 16, 1998, his maximum payable benefits remain reduced by three times his weekly benefit amount, and he remains ineligible for extended benefits.

UNEMPLOYED INDIVIDUAL

Approaching next the issues of Mr. Strahan’s employment status and wages earned,PRIVATE 
 he was last employed by Ben Franklin Crafts on April 7, 1998. He was unemployed from then until he worked for Dave Strebel on the fishing vessel from June 24 to July 15, 1998. During the period that he fished, he earned an average of $167.67 per day ($3,688.73 ÷ 22 days).

Because his weekly earnings were more than his excess earnings amount, he was not “unemployed” while working for Dave Strebel. Benefits are denied under AS 23.20.505 for the weeks ending June 27, 1998 through July 18, 1998.

AVAILABILITY

To be eligible for benefits, a claimant must be fully able to and available for work. To be available for work, a claimant must be ready and willing to accept any offer of suitable work brought to his attention. During the time that Mr. Strahan was imprisoned, he cannot be considered available for work. The one day that he was in prison on May 19 does not render him unavailable for work for that week.

Benefits are denied for the weeks ending August 8, 1998 through November 30, 1999.

MISREPRESENTATION

According to the determination under appeal, when Mr. Strahan filed his new claim for benefits, he said he had been laid off from his employment with Ben Franklin Crafts. Although the Division did not offer the original claim as evidence, Mr. Strahan, himself, confirmed that this was his response. He argues that Mr. McGovern, in saying that he should get his legal affairs in order and then come back, was only laying him off.

There is a large difference between being “laid off” and being “fired.” Most workers easily recognize that difference. Nonetheless, it is easy to see how Mr. Strahan would be unsure of his separation status. Mr. McGovern did not tell him that he had to discharge him until he got his legal affairs in order; Mr. McGovern did not tell him that he was fired until he got his legal affairs in order; he merely told Mr. Strahan to get his legal affairs in order and then come back.

The fact that Mr. McGovern rehired Mr. Strahan after having got his legal affairs in order is indicative that Mr. McGovern and Mr. Strahan both had reason to understand that this was not a discharge. It may have been prudent for Mr. Strahan to question the representative of the Division as to the correct response, but a lack of prudence does not show intent.

The Tribunal does not believe that Mr. Strahan answered that he had been laid off with the intent to receive benefits to which he knew he would not otherwise be entitled. Benefits are allowed under AS 23.20.387 for the weeks ending April 18, 1998 through May 16, 1999.

Weekly claims were filed against Mr. Strahan’s benefit year. There is no issue of fraudulent misrepresentation for the weeks ending May 6 through June 13. Mr. Strahan was unemployed and available for work during this time. For the weeks ending June 20 and 27, however, Mr. Strahan was fully employed, and obviously not eligible for benefits. He may not have filed the claims for these two weeks, but nonetheless, when he returned, he cashed the resultant check.

The Tribunal is not impressed with Mr. Strahan’s explanation that he was confused. His lack of good record keeping does not excuse him from determining for which week the check was issued. Benefits are denied under AS 23.20.387 for the weeks ending June 20, 1998 through June 27, 1998.

Mr. Strahan did not fraudulently file claims for the weeks ending July 4 and 11. He was not employed, nor was he incarcerated during these two weeks. There is nothing in the record to reflect that he was not available for work. He was and is eligible for the benefits for those two weeks. Benefits are allowed under AS 23.20.387 for the weeks ending July 4, 1998 through July 11, 1998.

The remainder of the claims were filed while Mr. Strahan was in prison. It is doubtful that he, himself, filed the claims. The claims were filed using his PIN, which, even knowing that Ms. McKenzie had previously used it, he made no effort to ensure she could not do so again. However, while that may show the grossest of poor judgment, it does not establish an intent to receive benefits, a necessary requisite to a finding of fraudulent misrepresentation. Each of the checks was signed over to Ms. McKenzie. However, it is obvious even to this Tribunal that the signatures are not those of Mr. Strahan.

Had the checks been deposited into an account of Mr. Strahan’s, fraudulent intent could be established as it could then be presumed that he received the benefits of those checks. This has not been established. Each of the checks was redeemed for cash. They were not redeemed for deposit into either a joint or a personal account of Mr. Strahan’s. The Division brought forth no evidence establishing or even suggesting Mr. Strahan received the benefit of these claims. The fact that Mr. Strahan did not receive the benefits of his permanent fund dividend supports a finding that Ms. McKenzie was handling Mr. Strahan’s money for her own, not Mr. Strahan’s, benefit.

The evidence in this matter does not establish that there was any intent on Mr. Strahan’s part to receive benefits to which he was not entitled, nor that he was the beneficiary of fraudulent claims for these weeks. Benefits are allowed under AS 23.20.387 for the weeks ending July 18, 1998 through October 3, 1998.

OVERPAYMENT

Mr. Strahan received benefits, for various periods and under various statutes, to which he was not entitled. He is liable to repay those benefits, plus a penalty amount.

DECISION

The notice of determination and determination of liability issued in this matter on June 17, 1999 is MODIFIED.

· That portion of the determination holding that Mr. Strahan was unavailable for work is MODIFIED. Benefits are denied pursuant to AS 23.20.378 for the weeks ending August 8, 1998 through November 30, 1999.

· That portion of the determination holding that Mr. Strahan was discharged for misconduct connected with his work is AFFIRMED. Pursuant to AS 23.20.379,

· benefits are denied for the weeks ending April 11, 1998 through May 16, 1998;

· Mr. Strahan’s benefits remain reduced by three times his weekly benefit amount, and

· he remains ineligible for the receipt of extended benefits;

· That portion of the determination holding that Mr. Strahan was not an unemployed individual under AS 23.20.505 is AFFIRMED. Mr. Strahan is denied benefits for the weeks ending June 27, 1998 through July 18, 1998.

· That portion of the determination holding that Mr. Strahan committed fraud or misrepresentation is MODIFIED. Pursuant to AS 23.20.387,

· Mr. Strahan is allowed benefits, if otherwise eligible,

· for the weeks ending April 18, 1998 through May 16, 1998,

· for the weeks ending July 4, 1998 through July 11, 1998, and

· for the weeks ending July 18, 1998 through October 3, 1998;

· Mr. Strahan is denied benefits

· for the weeks ending June 20, 1998 through June 27, 1998, and

· for the weeks ending July 18, 1999 through September 4, 1999;

· That portion of the determination holding that Mr. Strahan is liable for the repayment of benefits and for the payment of a penalty is MODIFIED in accordance with this decision. The determination of liability is REMANDED to the Division for recalculation of Mr. Strahan’s liability.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on December 30, 1999.



Dan A. Kassner



Hearing Officer

