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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Candace French
Chris Mabeus


ESD APPEARANCES
None


CASE HISTORY
Ms. French timely appealed a determination issued on July 1, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. French worked for Signco during the period October 7, 1998, through June 16, 1999.  She earned $10 per hour for full-time work as a receptionist.  Ms. French was discharged early in the day on June 16, 1999.

On June 16, 1999, Ms. French was a few minutes late due to road construction.  She entered the company's building through the back door, going through the shop to get to the front office.  On her way to the office, Ms. French smoked a cigarette and stopped to talk to the shop employees.  The shop foreman, Mr. Edwards, told everyone to get to work.  He left the shop for a minute and returned to see Ms. French still smoking her cigarette.

Mr. Foreman indicated to Ms. French he had just told everyone to return to work.  Ms. French contended she said the phones were not ringing yet and she was caught up.  Ms. Mabeus, owner, contended Ms. French said she would start work when she was ready.  The foreman was not provided as a sworn witness for the hearing.

Ms. Mabeus, after hearing the foreman's rendition of the events, opted to discharge Ms. French.  Ms. Mabeus believed Ms. French's attitude had changed and she had begun to show less enthusiasm for work.  Ms. French did not deny she was getting disgruntled about work because it was obvious she was not going to receive a raise or performance review.

Ms. French had not been warned about her change in attitude.  She was not aware her job was in jeopardy.  The interchange between Ms. French and the foreman was not unusual except the foreman became more upset than normal.  Ms. French and the foreman did not always get along, but always worked out their differences.  When he made the comment on June 16 about getting back to work, she did not believe he was talking to her and did not understand he was upset.  Ms. French was not supervised by the foreman.

Ms. Mabeus contended Ms. French should have been in the office as soon as she got to work.  Regardless of whether the work is caught up, the phone messages needed to be checked, the doors opened, and the office equipment turned on.  Both parties agree the company is small and the atmosphere somewhat relaxed.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
"The employer does have the right to set the parameters of the work.  Furthermore, insubordination--that is, refusal to obey a reasonable request of the employer--does constitute misconduct.  On the other hand, if just cause can be shown for refusing the request, then misconduct may be converted to a nondisqualifying separation."  In Vaara, Comm'r Dec. 85H-UI-184, September 9, 1985.

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

In Risen, the Commissioner also held when a claimant refuses an employer's instructions, "Such refusal, absent a showing that the employer's request was unreasonable or detrimental to the individual, is misconduct in connection with the work."

"An employer has the right to expect...that such respect be accorded a supervisor so that a supervisor's authority will not be undermined."   In Matthews, Comm'r Dec. 88H-UI-114, July 28, 1988.

The Tribunal agrees an employee should begin working at the time indicated by the employer.  However, it is undisputed the working relationship at Signco was relaxed.  Also, Ms. French and the foreman did not always get along, nor was he her supervisor.  Ms. French would have no reason to believe her remarks to the foreman were any different than any other day when they did not get along.  Without evidence of warnings or counselings about her behavior, Ms. French could not be expected to know her remarks could have resulted in her discharge.

An attitude or behavior that is condoned by the employer and not brought to the employee's attention cannot support the conclusion the discharge was for misconduct connected with the work.  The disqualifying provisions of AS 23.20.379 do not apply in this matter.


DECISION
The determination issued on July 1, 1999, is REVERSED.  Benefits are allowed for the weeks ending June 19, 1999, through July 24, 1999, if otherwise eligible.  Ms. French's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 10, 1999.








Jan Schnell, Hearing Officer

