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CLAIMANT


LILIA LEDESMA

CLAIMANT APPEARANCES


Lilia Ledesma 

ESD APPEARANCES
None 


CASE HISTORY
Ms. Ledesma timely appealed a July 7, 1999, determination that denied benefits under AS 23.20.360. Benefits were denied on the ground that Ms. Ledesma had work and earnings during the weeks claimed. The determination also denied benefits pursuant to AS 23.20.387 on the ground that the claimant knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits. She was disqualified for six weeks for each week misrepresented beginning with week ending July 10, 1999, and continuing through week ending November 6, 1999. Benefits were disqualified for weeks ending June 27, 1998, through July 4, 1998, and week ending September 5, 1998, on the basis that she failed to report correct earnings while claiming benefits. She was determined to be liable for an overpayment of benefits pursuant to AS 23.20.390.  


FINDINGS OF FACT
Ms. Ledesma established an unemployment insurance claim effective May 9, 1999. Prior to that benefit year, her benefit year ended May 8, 1999. Her weekly benefit amount was $178.00 during the period in question. The excess earnings amount was $255.33. She has filed for benefits in multiple years. Ms. Ledesma generally works seasonal processing positions in Alaska, but maintains a home in California where her two children reside. Her daughter is  21 years-old, and her son is fifteen years-old.

On June 26, 1998, Ms. Ledesma's son fell from a tree in California. His spinal column was injured, and he was hospitalized for approximately 12 days. Ms. Ledesma was unable to travel to California until July 24, 1998. She stayed in California with her son until September 1, 1998, when she returned to work in Alaska. Her son was unable to walk until December 1998.

During the week ending June 27, 1998, and July 4, 1998, Ms. Ledesma worked for Ward Cove Packing Company. During the week ending September 5, 1998, Ms. Ledesma worked for Alyeska Seafoods, Inc.  She does not dispute the employer's report(s) of earnings as follows:


Week Ending
ER Earnings
Clmt Earnings    Employer

06/27/98

  $137.07

    
$   0.00
 Ward Cove


07/04/98

   226.41


$   0.00
  "  "  


09/05/98

   249.57


    0.00 
  Alyeska 

Exhibits 6 and 7 contain copies of Ms. Ledesma's certification forms for week ending dates under appeal. Ms. Ledesma indicated "NO" to the question "Did you work for any employers, or were you self employed during this week?" on all claim certifications. Ms. Ledesma indicated that she was upset about her son at the time, and was concerned about his welfare. She cried while at work because she was not able to get home until sometime after the accident. She did not want to lose her job by leaving before the season ended. She maintains that she was not thinking clearly when she filed for the benefits, and that she made a mistake.


PROVISIONS OF LAW
AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter. The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
A claimant is potentially eligible for a weekly benefit under the Alaska Employment Security Act only if he is "unemployed" during the week for which benefits are claimed.  Under AS 23.20.505 an individual is considered "unemployed" for a week if, during that week, he works less than full-time, and his wages for the week are less than "excess."  The terms "service" and "work" as used in the Statute mean employment, occupation, business, trade, or craft--any effort to make or do something.  

Ms. Ledesma did not report the fact of her work and earnings because she was concerned about her child who sustained a spinal cord injury, and she was unable to travel home immediately to care for him. Her concern and emotional problems caused by concern for her child caused her to make errors in completing the claim certifications. I do not find that Ms. Ledesma intended to defraud the Department of Labor and Workforce Development by her actions. She inadvertently completed the forms incorrectly. 

However, she did receive unentitled benefits as a result of her failure to properly report work and earnings. Ms. Ledesma remains liable for the overpayment of benefits paid inaccurately, but she is not required to repay the penalty amounts under AS 23.30.387 and 8 AAC 85.380. The claimant is liable under AS 23.20.390, and is required to repay overpaid benefits.  


DECISION
The July 7, 1999, disqualification under AS 23.20.387 is MODIFIED. Benefits are overpaid for the weeks ending June 27, 1998 through July 1, 1998; and week ending September 5, 1998, under AS 23.20.390, and 23.20.360. The claimant is liable to the fund under AS 23.20.390 for the overpayment of benefits. However, she is not disqualified pursuant to AS 23.20.387 and 8 AAC 85.220 and 380.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska, on August 5, 1999.







_____________________________

                              Cynthia Roman







Hearing Officer

