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CLAIMANT:
INTERESTED EMPLOYER:
SHARI HARRISON
ALASKA CLUB

CLAIMANT APPEARANCES:
EMPLOYER APPEARANCES:
Shari Harrison
Jeffrey Read

ESD APPEARANCES:
None


CASE HISTORY
Ms. Harrison timely appealed a July 8, 1999, determination that denied benefits under AS 23.20.379. The issue is whether Ms. Harrison voluntarily left suitable work without good cause, or was discharged from employment for misconduct in connection with the claimant's work.


FINDINGS OF FACT
Ms. Harrison last worked as a janitor with the Alaska Club in Anchorage, Alaska. She worked from April 26, 1999 through June 22, 1999, and was paid $6.50 per hour. She worked forty hours per week, Monday through Friday. Her unemployment insurance claim began July 1, 1999, and the weekly benefit amount is $62.00. The excess earnings amount is $132.66.

On June 21, 1999, Ms. Harrison was on break when the employer requested additional towels over the intercom. Ms. Harrison did not hear the request. Her supervisor arrived at the club and asked Ms. Harrison why she did not respond to the request for more towels. Ms. Harrison responded by swearing about the towels, and explaining that she had been on break. She later apologized to her supervisor for being frustrated over the lack of available towels, but the supervisor wrote the incident down, and notified the manager. The supervisor was also upset about one of the locker rooms having a dirty floor, missing toilet paper, and generally unkept. The manager requested a meeting with Ms. Harrison the following day. Mr. Read, the manager, believed that Ms. Harrison had other difficulties with the job such as tardiness, which she had received warnings about previously. 

On June 22, 1999, Mr. Read and Ms. Harrison met to discuss the issues brought up by the supervisor. Mr. Read informed Ms. Harrison that they decided to change her hours of work so that her start time would be 6:00 a.m. instead of 2:00 p.m. The reason for the change was that the employer wanted to make sure she received additional training in her duties during the day shift. Ms. Harrison informed the employer she could not work at 6:00 a.m. due to her transportation difficulties.

Ms. Harrison was sharing a car with her daughter who also works. Ms. Harrison's car needed repairs to the wheel bearings, and she could not afford the repairs. She believes the bus is unreliable and would have taken more than an hour to get to work. She does not know if the service was available early in the morning. She did not request that her daughter drive her to work. 

At the conclusion of the meeting, Mr. Read told Ms. Harrison that she could leave for the remainder of the day because they did not require her services. Ms. Harrison was upset because she had decided she would not return to work if it meant returning for a 6:00 a.m. shift. She informed Mr. Read that she would not be returning to work at 6:00 a.m. She went to her supervisor's office to say goodby because she did not plan to return to work. Mr. Read again told Ms. Harrison that she must leave the building. An argument ensued, and Ms. Harrison called Mr. Read derogatory names as she was exiting the building. Mr. Read informed her that she was "trespassed" and that she could not return to the employer's property. Ms. Read left, but visited several other employer owned properties to charge items to her account. She earned $64.00 during week ending June 26, 1999.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause...


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to 




leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work;


CONCLUSION
A voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker has the choice of remaining in employment. Whether a separation is considered a discharge or a voluntary leaving depends on whether the employer or the worker was the moving party in causing the separation. The moving party in this sense is not necessarily the party who initiated the chain of events leading to the separation.  Rather it is the party which, having a choice to continue the relationship, acts to end it, thus withdrawing any choice from the other party.  ESD Benefit Policy Manual, VL 135.05-1.  

There are some situations in which it is difficult to determine whether a separation is a discharge or leaving, because both the employer and the worker have made some remark or taken some action which has contributed to the separation. The nature of the separation must be determined by the evidence.  The hearing officer must weigh that evidence, basing his decision on a preponderance of the evidence. In Wagner, Comm'r Dec. 86H-UI-015, February 14, 1986. "Preponderance of evidence" is that evidence which "when fairly considered, produces the stronger impression, and has the greater weight, and is more convincing as to its truth when weighed against the evidence in opposition thereto."  S. Yamamoto v. Puget Sound Lumber Co., 146 P. 861, 863 (WA, 1915).

Once having voluntarily quit, it is the burden of the claimant to establish good cause.  In Fogleson, Comm'r Dec. No. 8822584, February 28, 1989.

"Good cause" for leaving work is established only by reasonably compelling circumstances.  The cause must be judged from the standpoint of the average reasonable and prudent worker, rather than the exceptional or uniquely motivated individual.  Roderick v. Employment Sec. Div., No. 77-782 Civ. (Alaska Super. Ct. 1st J.D. April 4, 1978), aff'd No. 4094 (Alaska Sup. Ct. March 30, 1979).

It is the prerogative of the employer to make those work assignments as the employer feels best befits the work needed to be done. In Shelton, Comm'r Dec. 86H-78-310, October 31, 1986.

Ms. Harrison was asked to report to work at 6:00 a.m. rather than 2:00 p.m. in order to receive additional training in her duties. She chose not to continue the employment relationship at that time. When she was asked to leave work for the day, she went to say goodby to her supervisor because she did not plan to return to work. Ms. Harrison informed her supervisor that she would not work at 6:00 a.m., and was in effect quitting work. Therefore, Ms. Harrison quit work, and was not discharged. 

Ms. Harrison chose not to return to work at 6:00 a.m. because she was sharing a vehicle with her daughter who also works. However, transportation was available, and she and her daughter could have made arrangements to see that she got to work on time. Ms. Harrison did not exhaust all alternatives available prior to quitting her job. Therefore, Ms. Harrison voluntarily left work without good cause.

Ms. Harrison left work on June 22, 1999, and she generally worked Monday through Friday. She earned $64.00 during week ending June 26, 1999, which is less than her excess earnings amount of $132.66. Therefore, the disqualification for voluntarily leaving work begins with week ending June 19, 1999. 

                            DECISION
The determination issued on July 8, 1999, is MODIFIED. Benefits are denied for voluntarily leaving work without good cause for the period June 19, 1999 through July 24, 1999. The reduction to the claimant's maximum benefit entitlement is unchanged.  


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this August 6, 1999, in Juneau, Alaska.
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Hearing Officer    

