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CLAIMANT                               INTERESTED EMPLOYER
GLENDA DUNIPHIN
ASAP ANSWERING & PERSONNEL SVC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Glenda Duniphin
Marian Montgomery


ESD APPEARANCES
None


CASE HISTORY
Ms. Duniphin timely appealed a determination issued on July 8, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Duniphin worked for ASAP Answering & Personnel Services during the period January 29, 1999, through July 2, 1999.  She earned $5.75 per hour for full-time work as a telephone operator.  Ms. Duniphin quit without notice on July 3, 1999.

In March 1999, the employer began to have cash flow problems and was unable to timely meet payroll.  The employer paid twice monthly and issued cash advances when possible.  Ms. Duniphin requested her pay check on time for the next several months, but each time Ms. Montgomery, owner, indicated she was unable to issue it.

On June 1, 1999, Ms. Montgomery sold the business.  The new owner brought all employees up to date on their pay.  In late June, the new owner gave the business back to Ms. Montgomery.

On June 30, 1999, Ms. Duniphin requested her pay check.  Ms. Manning, bookkeeper, indicated the check was ready, but not to cash it.  Ms. Duniphin became upset and indicated she would not return to work if she was not paid.  Ms. Manning paid Ms. Duniphin by writing a check on a separate, unrelated account belonging to Ms. Manning.

On July 2, 1999, a coworker was discharged after the employer told him a $750 deduction would be made from his check.  The pay check issued to the coworker was not given to him until the following week (minus $750).  Ms. Duniphin became upset, not only because she felt the deduction was inappropriate, but because she knew if she continued employment, pay checks would continue to be late.  She opted to quit the next day.

Ms. Duniphin did not speak with Ms. Montgomery before making the decision to quit.  In the past when she asked about her pay, Ms. Montgomery always responded with "When I get it, you'll get it."  Ms. Montgomery admitted her cash flow problems in June were worse than earlier in the year.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section VL 500, refers to Tribunal decision 97 1006, which cited the older policy as:


A worker has good cause to voluntarily leave work because of dissatisfaction with the wage if:


1.
The wage is illegal, i.e., it violates the minimum wage law or a law pertaining to the payment of overtime;


2.
The wage violates an express agreement between the worker and the employer made at the time of hire; or


3.
The employer fails or refuses to pay the worker's wages in a timely fashion....


[A] worker has good cause to voluntarily leave work when the employer frequently pays the worker with a check that cannot be redeemed due to insufficient funds in the employer's bank account.  However, an isolated instance of insufficient funds in an employer's bank account to cover a worker's check will not give the worker good cause for voluntarily leaving work, provided that the employer corrects the situation.  Even though the employer corrects the situation, frequent instances of insufficient funds in the employer's bank account to cover a worker's check will give the worker good cause to voluntarily leave work....

The policy of the Division has not changed.  AS 23.05.160 provides in part:


An employer shall notify an employee in writing at the time of hiring of the day and place of payment, and the rate of pay....

The employer's failure to issue negotiable paychecks on the date agreed upon during the month violates the above statute.  Ms. Duniphin attempted to rectify the situation by continually asking for her pay checks.  The employer was only able to respond she would pay when she could.  Ms. Duniphin has shown that she had good cause to leave her employment when she did.


DECISION
The determination issued on July 8, 1999, is REVERSED.  Benefits are allowed for the weeks ending July 10, 1999, through August 14, 1999, if otherwise eligible.  Ms. Duniphin's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 6, 1999.








Jan Schnell, Hearing Officer

