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APPEAL TRIBUNAL DECISION

Docket No:  99 1822        Hearing Date:  August 12, 1999 

CLAIMANT                               INTERESTED EMPLOYER
KELLY MANN
POLAR REBAR INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Kelly Mann
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Mann timely appealed a determination issued on July 15, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Mann worked for Polar Rebar, Inc. on June 8, 1999, for about four hours.  She earned $25.25 per hour as a journeyman iron worker.  Ms. Mann was told to leave the job site about half-way through her shift.

On June 8, Ms. Mann and her coworker (Dan) arrived at the job site at 7:00 a.m. to begin work.  About 8:00 a.m., they were told by Mr. Dunsmeyer (field superintendent/foreman) to take about two hours off because problems on the job prevented the iron workers from continuing to work.  At 10:00 a.m., Ms. Mann and Dan returned to work.  Mr. Dunsmeyer indicated he would try to get them paid for the two hours because the delay was not their fault.

After lunch, Ms. Mann and Dan returned to work.  Mr. Dunsmeyer arrived about 20 minutes later.  When Ms. Mann asked about the two hours, Mr. Dunsmeyer yelled and screamed.  He indicated she would only get paid for work done and hours worked.  Ms. Mann reminded him of his statement that morning and said she would ask Dan what he remembered.  Mr. Dunsmeyer became even angrier and told Ms. Mann to leave the site, she was fired.

Ms. Mann asked about the two hours because she had an appointment at 4:00 p.m. that same day.  If she and Dan would have to work longer in the day to make up the two hours missed that morning, she needed to reschedule her appointment.

Exhibit 5 (summary of a telephone conversation with Mr. Dunsmeyer) and Exhibit 21 (termination notice) indicate Ms. Mann was fired for work stoppage, breaking down with others (keeping others from doing their work), and failure to follow directions.  Ms. Mann adamantly denied all of the allegations.  Dan was the only other crewman on the job site.  Ms. Mann requested clarification once on how to complete a specific task.  She was not aware of any problems with her work.

Ms. Mann worked for Polar Rebar for 10 days in April.  The foreman was Mr. Dunsmeyer.  Ms. Mann was laid off due to lack of work on April 30 and given a notice she was rehireable (Exhibit 30).  She had difficulty with Mr. Dunsmeyer on that job, but was never told her work was a problem or that she caused any problems with other employees.  The April job was the first time Ms. Mann worked with Mr. Dunsmeyer, although she has worked for Polar Rebar off and on for 20 years.

Exhibit 18 is a copy of a termination notice regarding Ms. Mann's discharge on June 8, 1999.  Mr. Southern (owner) signed the notice indicating Ms. Mann was eligible for rehire and that she was laid off due to reduction in force.

Ms. Mann works by being called out of the Iron Workers Union.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  In Rednal, Comm'r Dec. 86H-UI-213, 8/25/86.  "'Misconduct' cannot be established on the basis of unproven allegations."  "Generally, hearsay evidence if relevant, is sufficient to uphold a finding in absence of an objection."  In Sims, Comm'r Decision 84H-UI-007, 1/27/84 quoting Jefferson v. City of Anchorage, 374, P.2d 241 (Alaska 1962); Gregory v. Padilla, 379 P.2d 951 (Alaska 1962)....

The employer's failure to appear and provide direct sworn testimony establishes Ms. Mann's testimony to be more reliable.

Ms. Mann has shown she did not act wilfully against her employer's interests.  There is no evidence Ms. Mann caused a work stoppage, nor was she warned the employer viewed her actions or performance as a problem.  Accordingly, misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on July 15, 1999, is REVERSED.  Benefits are allowed for the weeks ending June 12, 1999, through July 17, 1999.  Ms. Mann's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 13, 1999.








Jan Schnell, Hearing Officer

