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Joseph Tranquilla
Marie Killinger

Glenn Jacobsen
Paula Mitchell

ESD APPEARANCES
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CASE HISTORY
Mr. Tranquilla timely appealed a determination issued on July 15, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Mr. Tranquilla worked for Nordstrom, Inc. during the period May 16, 1995, through June 25, 1999.  He earned $13.75 per hour for full-time work as a detective/agent in loss prevention.  Mr. Tranquilla was discharged at the end of his shift on June 25, 1999.

On April 30, 1999, the employer received a complaint from an individual who had been arrested by Mr. Tranquilla.  The complainant alleged Mr. Tranquilla broke his (the complainant) fingers during an arrest.  This prompted an investigation by Ms. Mitchell, regional manager for loss prevention.

Ms. Mitchell reviewed 10 to 12 tapes of detention room activity involving arrests made by Mr. Tranquilla.  She observed what she believed to be demeaning and sarcastic behavior toward the arrested individuals by Mr. Tranquilla.  Ms. Mitchell asked others to review the tapes, including Mr. Tranquilla's direct supervisor, Mr. Jacobsen.

Mr. Jacobsen believed Mr. Tranquilla acted appropriately, with one exception.  Because Mr. Jacobsen agreed with Mr. Tranquilla's behavior, Ms. Mitchell became suspect of Mr. Jacobsen behavior and reviewed tapes from all loss prevention personnel at the Anchorage store.  She found two other agents acted appropriately, accordingly to policy.  Ms. Mitchell met with Mr. Tranquilla on June 25 to discuss her concerns.

Mr. Tranquilla did not believe he acted inappropriately.  For each instance cited in Exhibit 7, he provided a reason for his comments.  The parties do not dispute Mr. Tranquilla's one comment about a sex offender was inappropriate.  The employer provided three instances wherein Mr. Tranquilla allegedly acted inappropriately.


1.  In February 1999, Mr. Tranquilla made an arrest of an older woman.  He called her a "bald face liar" and told her she was a "waste of time" and her "breath stinks."  Mr. Tranquilla also used the term "girl" when addressing the woman and at one point held his hand up to her face refusing to talk to her.  


Mr. Tranquilla admits he said everything quoted.  However, he did so because the situation warranted his comments.  The woman had been watched for several months and when he arrested her, the husband was trying to intervene.  The woman was also drunk and tried to "get into" Mr. Tranquilla's face while in the detention room.  Mr. Jacobsen believed the woman may have even been spitting.


2.  In March 1999, Mr. Tranquilla refused to loosen handcuffs after a subject complained about the tightness.  The subject indicated "They're digging into my skin" and "My fingers are going numb."  


Mr. Tranquilla and Mr. Jacobsen both agree handcuffs are not made for comfort.


3.  The final incident (that resulted in the complaint) took place on April 12, 1999.  The subject (complainant) alleged Mr. Tranquilla broke his fingers while being arrested.  The tape of the detention room revealed numerous comments made by both parties.  Several of Mr. Tranquilla's comments include, "Intelligence evades you," "You're a bum investor," and "You're a disgusting excuse for a human being."  


It was during this detention that Mr. Tranquilla made one comment the parties agree was inappropriate.  He referred to the subject's sex offender history and that he (the subject) might want to be a "shower toy" while in jail.


Mr. Tranquilla felt justified in his responses to the subject.  The subject was combative and even defecated in his pants while in the hearing room.  The subject also spit at Mr. Tranquilla and indicated he had AIDS.  The employer admits if the fingers were broken it was probably the result of the subject's combative behavior.  Mr. Jacobsen felt the behavior (except the sex comment) was justified and appropriate.

Ms. Mitchell opted to discharge Mr. Tranquilla when he failed to understand his behavior was against Nordstrom policy.  Mr. Tranquilla understood Nordstrom's policy on treatment of the public.  However, he had been instructed to utilize "verbal judo" when dealing with subjects (those suspected of theft).  Verbal judo is utilizing voice tones and demeanor to maintain a subdued atmosphere.  Mr. Tranquilla was never given specifics in regard to what he could or could not say to a subject in detention.

The employer argued Mr. Tranquilla had been through extensive training and knew or should have known proper use of language with subjects.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 255 states in part:


A discharge for violating a rule that the worker does not know is  not for misconduct....


If an explicit rule prohibiting the worker's behavior was unnecessary, the worker's knowledge or lack of knowledge of the rule is immaterial...

A rule that is broken but condoned or excused over time by the employer cannot support the conclusion that Mr. Tranquilla willfully disobeyed his employer's requirement. 

In a question of whether insubordination constitutes misconduct in connection with a claimant's work, "it is only necessary to show that he [the claimant] acted willfully against the best interests of his employer in order to establish that."  In Risen, Comm'r Dec. 86H-UI-214, September 15, 1986.

"Failure to follow an employer's reasonable instructions does constitute misconduct in connection with the work."  In Layman, Comm'r Dec. 88H-UI-168, August 2, 1988.

There is no dispute the employer required courtesy and fair dealings with the general public (its customers).  However, it has not been shown Mr. Tranquilla's demeanor and comments to subjects was against a specific rule.  The parties agree that verbal judo was discussed with the agents.  It is possible Mr. Tranquilla understood his behavior was within the boundaries of his position.  

Further, there is no evidence Mr. Tranquilla was specifically counseled on his demeanor and/or tone of voice.  Mr. Jacobsen, as the supervisor, did not deem Mr. Tranquilla's actions as inappropriate.  The employer condoned the behavior then suddenly discharged Mr. Tranquilla for his behavior.  He would have no reason to believe he had acted inappropriately, nor was he given an opportunity to correct his behavior.

The Tribunal does not dispute an employer's ability to discharge employees who fail to or cannot meet certain company standards.  However, Mr. Tranquilla was unaware he was acting against his employer's interest.  Therefore, his discharge did not amount to misconduct connected with the work.


DECISION
The determination issued on July 15, 1999, is REVERSED.  Benefits are allowed for the weeks ending July 3, 1999, through August 7, 1999, if otherwise eligible.  Mr. Tranquilla's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 6, 1999.








Jan Schnell, Hearing Officer

