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CASE HISTORY
Ms. Rowlett timely appealed a determination issued on July 14, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Rowlett worked for Frontier Flying Service, Inc. during the period April 21, 1999, through June 16, 1999.  She earned $11 per hour for full-time work as an accounts payable clerk.  Ms. Rowlett was discharged on June 21 for excessive absenteeism.

On May 4 and 28, Ms. Rowlett was told her absences were becoming a problem.  The parties do not dispute Ms. Rowlett's absences were excused and she always called in to notify her employer.  At one point late in May, Ms. Rowlett missed four days in a row due to stomach problems.

On June 17, Ms. Rowlett called her employer to advise she had a headache and would not be in to work.  Ms. Seppi, accounting manager, asked Ms. Rowlett to work Saturday, June 19.  Ms. Rowlett agreed.

Ms. Rowlett called on June 18 and left a message on Ms. Seppi's voice mail.  Ms. Rowlett indicated she would not be in to work.  She had no clothes and she had some problems at home to deal with.  Ms. Rowlett did not work on June 19, nor did she contact her employer until June 20 when she left another message.

On June 20, after Ms. Rowlett's message, Ms. Seppi opted to discharge Ms. Rowlett because of the excessive absences.  Ms. Rowlett called her employer on June 21 to advise she would not be in to work.  At that point, Ms. Seppi discharged Ms. Rowlett.  Ms. Seppi does not dispute Ms. Rowlett's contention that her home situation and illnesses prevented her from working.

Ms. Rowlett was involved in a violent relationship with her husband.  Late June 18 or early June 19, Ms. Rowlett left her home and went to her daughter's home.  She had no clothes with her and had taken medication about mid-day to calm her nerves.  In the early evening (June 18), Ms. Rowlett returned home.  Her husband started drinking and because abusive. 

Ms. Rowlett's husband began drinking about 10:00 a.m. on June 19 and started getting abusive (physically) later that afternoon.  When he passed out, Ms. Rowlett left her home.  She was treated at the hospital for physical abuse and her husband was arrested.  Ms. Rowlett was still in pain until June 23 and unable to work.  From June 17 to June 20, Ms. Rowlett drank moderately while her husband drank to excess.

Ms. Rowlett did not call her employer on June 19 to advise she would be unable to work.  She did not think about it.  Ms. Rowlett did not leave her husband until June 19 because she thought he was improving.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Absences from work can be considered misconduct connected with the work if the absence is within the worker's control.  Absences generally require daily notification as well.  If a worker is absent due to illness, she has the obligation to ensure the employer is kept apprised of her situation.  Failure to properly notify the employer, without good cause, can result in a finding of misconduct connected with the work.

In Myers, Comm'r Dec. No. 98 1189, August 15, 1997, the Commissioner states in part:


The employer in this case did not even question the fact of the claimant hitting a moose. Therefore any allegation of the claimant missing work wilfully on the final occasion is unfounded. In fact, there is no clear evidence that the claimant missed work for unexcusable reasons on any of the dates he was absent. The employer based its decision to fire him solely on the pattern shown that he missed work on the days after payday.


Misconduct is behavior which shows "a wilful and wanton disregard of the employer's interest . . .wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee. . ." 8 AAC 85.095. We hold the termination in this case was not due to misconduct connected with the work....

The record establishes Ms. Rowlett missed numerous days of work due to illness or other reasons excused by the employer.  The employer did not dispute the reasons for the absences, she simply disapproved with the number of days missed.  Further, although Ms. Rowlett failed to contact her employer on June 19, the employer clearly discharged Ms. Rowlett for missing work, not because she failed to call in.

The Tribunal does not dispute an employer's ability to discharge employees who cannot or fail to meet certain criteria (such as attendance) set by the employer.  In fact, in this case, the discharge may have been the employer's only viable option.  However, Ms. Rowlett's absences were not willful in nature and were beyond her control.  Accordingly, misconduct connected with the work has not been shown in this matter.


DECISION
The determination issued on July 14, 1999, is REVERSED.  Benefits are allowed for the weeks ending June 19, 1999, through July 24, 1999, if otherwise eligible.  Ms. Rowlett's maximum potential benefit entitlement reduced as a result of this determination is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 30, 1999.








Jan Schnell, Hearing Officer

