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CASE HISTORY
The employer timely appealed a June 23, 1999, determination that allowed Mr. Czerwionka benefits without penalty under AS 23.20.379.  The issue is whether Mr. Czerwionka voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
The hearing is marked by uncertainties in employer testimony and inconsistencies between employer testimony and employer documents.  Ms. Valdez is the operations assistant manager for the Anchorage Fred Meyer store at which Mr. Czerwionka worked.

Mr. Czerwionka worked as a courtesy clerk.  He started work in December 1998.  The employer discharged him following a "no show/no call" for his April 3, 1999, 3:45 p.m. to 8:45 p.m. shift.  The employer contended on the first hearing date that Mr. Czerwionka was also a "no call/no show" for his April 2, 1999, 3:45 p.m. to 8:45 p.m. shift.

On the first hearing date, Mr. Czerwionka adamantly contended the employer's testimony was inaccurate.  Mr. Czerwionka contended he was not a "no show/no call" on April 2, 1999, and that he called at 7:00 a.m. on April 3, 1999, to state he could not work that evening because it was his high school junior prom night.  He contended he had tried unsuccessfully for days to get April 3 leave time granted by a supervisor and to get someone to work his April 3 shift for him.

The tribunal continued the hearing to August 17 to provide the employer an opportunity to comply with the tribunal directive that it supply the hearing record with time card records.  The records appeared necessary to resolve the conflict between the testimonies of Ms. Valdez and Mr. Czerwionka.

The employer documents submitted for the August 17 hearing session show the employer never scheduled Mr. Czerwionka to work on April 2, 1999.  Mr. Czerwionka could not have been a "no show/no call" for that date since he was not scheduled to work.

The employer documents submitted for the August 17 hearing session show Ms. Valdez started work at 11:07 a.m. on April 3, 1999.  Her testimony establishes that at the time she started work a supervisor told her Mr. Czerwionka was a "no show/no call" for his shift that day.  On August 17, Ms. Valdez was asked to explain how at 11:07 a.m. on April 3 Mr. Czerwionka could be a "no show/no call" for a shift that did not start until 3:45 p.m.  Ms. Valdez had no answer.

The employer documents submitted for the August 17 hearing session show the employer covered Mr. Czerwionka's April 3 shift by having someone else work.  The allegation that Mr. Czerwionka was a "no show/no call" on April 3 is not persuasive. 


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
It is well established for unemployment insurance purposes that,


"When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work.  In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved."  Rednal, Comm'r Dec. 86H‑UI‑213, August 25, 1986.


"'Misconduct' cannot be established on the basis of unproven allegations."  Cole, Comm'r Dec. 85H‑UI‑006, January 22, 1985.  

The hearing record fails to establish Mr. Czerwionka was a "no show/no call" for shifts scheduled for April 2 and April 3, 1999.  The record fails to show the employer discharged him for misconduct connected with his work as misconduct is defined for unemployment insurance purposes.


DECISION
The June 23, 1999, discharge determination is AFFIRMED.  Mr. Czerwionka is allowed benefits beginning with the week ending April 10, 1999, through the week ending May 15, 1999, and continuing thereafter if he is otherwise eligible.  No three-week reduction of benefits under AS 23.20.379 applies.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 23, 1999.








Stan Jenkins








Hearing Officer

