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Docket No:  99 1865        Hearing Date:  August 17, 1999 

CLAIMANT                               INTERESTED EMPLOYER
DEBORAH BEAR
SOUTHCENTRAL FOUNDATION

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Deborah Bear
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Bear timely appealed a determination issued on July 22, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Bear worked for Southcentral Foundation during the period August 8, 1988, through June 2, 1999.  She earned $17.27 per hour for an average of 32 hours per week as a clinical associate III.  Ms. Bear quit without notice effective June 17, 1999.

In May 1998, Ms. Bear was diagnosed with Carpel Tunnel Syndrome.  Her physician required the employer provide accommodations that would allow her to continue in her position.  The modifications to Ms. Bear's work place required, in part, a voice activated computer system that would free her hands from typing.  The system (Dragon) was installed in September 1998.  

The employer installed an upgrade to their computer system in December 1998, which caused the Dragon software to fail.  From January 1999 to June 1999, Ms. Bear attempted to get the system corrected.  An ergonomic review was done in March 1999 wherein the evaluator determined the Dragon system needed to be fixed.  The human resources representative agreed with the evaluator.

Ms. Bear was restricted from working during the period April 19, 1999, through May 26, 1999.  She returned to work on June 1 and was told to go home by her employer on June 2.  The employer required a doctor's release from Ms. Bear's primary physician, Dr. Lipke.  The release on May 26 was from another physician.  Ms. Bear was released to work with limitations on June 17.

Exhibit 12 is a copy of an E-mail message Ms. Bear sent on June 2 to her supervisor and human resources.  The message contains several areas of concern she had with her work station.  Those concerns include:


*  Dragon system not working correctly


*  Difficulty using the mouse pad


*  Inadequate headset for the telephone


*  Work station too high

Ms. Bear requested the employer address those concerns prior to returning to work.

On June 17, Ms. Bear contacted the employer and asked if her equipment had been repaired.  She was told the repairs had not been made.  Ms. Bear had been requesting adequate equipment for her medical condition for months.  She opted to quit under the belief the equipment would not be made suitable for her condition.

Ms. Bear had made numerous requests since mid-1998 for assistance in getting her typing and report preparation completed.  The employer failed to provide a dictation machine in July 1998 and failed to fix the Dragon system from December 1998 to June 1999.  The pain worsened in her arms as a result of her need to use the keyboard more than her doctor recommended.

Ms. Bear also has cerebral palsy and has been restricted to 36 hours of work per week since 1994.  In July 1998, her physician restricted her to 32 hours of work per week then up to 36 hours per week unless she believed otherwise (Exhibit 30).  Ms. Bear testified she was limited to 32 hours per week at the time of her work separation.  An availability for work issue appears on Ms. Bear's unemployment insurance issue screen (Exhibit 3), which allowed benefits pursuant to AS 23.20.378.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, VL 235, states in part:


A quit because of health or physical condition is for good cause if:


*
The condition of work materially and adversely affect the physical condition of the worker...and


*
The worker's physical condition compels the leaving...; and


*
The worker reasonably attempts to preserve the employment relationship.


There must be supporting evidence to show that continued employment is harmful to the worker's health, not merely the worker's opinion regarding the condition....

There is no dispute Ms. Bear's medical condition required work place accommodations that would allow her to continue in her position.  Therefore, the underlying reason for leaving was compelling.

What remains is whether Ms. Bear exhausted reasonable alternatives before leaving work.  It has been shown Ms. Bear requested repairs and alterations to her work station a number of times over a five-month period of time (January through May 1999).  By mid-June, it became apparent the employer would not make the necessary adjustments that would allow Ms. Bear to remain employed.  Accordingly, given the employer's failure to act in the past, Ms. Bear was left with no alternative but to leave her work when she did.

A question arises on Ms. Bear's availability for full-time work under AS 23.20.378.  She had testified she is limited to 32 hours per week and has been limited to 36 hours per week for five years.  It is apparent the Employment Security Division was not aware of that restriction when it allowed benefits under the availability for work statute.  That issue will require further investigation and issuance of a redetermination.


DECISION
The determination issued on July 22, 1999, is REVERSED.  Benefits are allowed for the weeks ending June 19, 1999, through July 24, 1999, if otherwise eligible.  Ms. Bear's maximum potential benefit entitlement reduced as a result of this determination is restored.

The issue of Ms. Bear's availability for work is REMANDED for investigation and issuance of a redetermination under AS 23.20.378.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 19, 1999.








Jan Schnell, Hearing Officer

