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CASE HISTORY
The claimant timely appealed a notice of determination issued on July 29, 1999, which denied benefits pursuant to AS 23.20.379 on the ground that he left his last suitable work voluntarily without good cause.


FINDINGS OF FACT

Mr. Gibbons worked as a doorman for Club Oasis in Anchorage, Alaska from March 1999 through July 7, 1999. He generally worked four days per week, and had a variable work schedule. He generally worked thirty to forty hours per week. He was paid $8.00 per hour. On July 7, 1999, Mr. Gibbons left work because of a disagreement with his supervisor. 

While on his day off, Mr. Gibbons attempted to buy illegal drugs, but was unsuccessful. A co-worker knew of the attempt, and notified the employer. Mr. Gibbons believes the employee was angry with him. The employer informed Mr. Gibbons that he was suspended for two weeks for violation of the company drug policy. Mr. Gibbons did not believe that he violated the drug policy because he was unsuccessful in his attempt. 

Approximately two hours after the suspension, Mr. Gibbons returned to the place of business to attempt to regain his job. The employer informed him at that time that he could not continue his employment with the company. Mr. Gibbons believed he was fired at that time. 

On June 16, 1999, an employment service representative contacted the employer for information regarding Mr. Gibbons separation. The employer notified the representative that Mr. Gibbons quit work, and was not fired. The employer believes Mr. Gibbons notified an employee that he quit because of an accusation of theft of another employee's belongings, and the lack of trust with the employer. There were accusations that Mr. Gibbons stole money from a previous employer, and that he quit because he wasn't getting along with the other doorman. 

Mr. Gibbons denies quitting his job, denies taking other employees possessions, and he believes the employer lied about the discharge. He maintains that what happened with a previous employer was not relevant to the hearing, and that what happened on his day off is not the employer's business, especially since he was unsuccessful. However, he also indicated that he had not taken drugs while employed with this employer, and he offered to take a drug test for the employer. The employer did not attend the hearing.

               
PROVISIONS OF LAW

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 

23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a 


reasonable person of normal sensitivity, 


exercising ordinary common sense, to leave work; 


the reasons must be of such gravity that the 


individual has no reasonable alternative but to 


leave work;


(d)
Under AS 23.20.379(a)(2), misconduct connected with 

work is any willful violation of the standards of 

behavior which an employer has the right to expect



of an employee.  An act that constitutes a willful



disregard of an employer's interest or recurring



negligence which demonstrates wrongful intent is 

misconduct.  Isolated instances of poor judgement, 



good faith errors, unavoidable accidents, or mere



inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
A discharge, as defined by 8 AAC 85.010(20), is a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment. A voluntary leaving is then a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. The nature of a worker's separation is therefore dependent upon whether the employer or the worker moved to terminate the employment relationship. 

A claimant cannot have voluntarily left work unless he intended to do so.  Tyrell vs. Dept. of Labor, No. IKE-92-1364 CI. November 4, 1993 (unrptd.). Cited in the matter of Ross, Comm'r Dec. No. 9427154, July 21, 1994.

If there is no clear connection between the drug-free requirement and the requirements of the job, then any random testing in support of the rule, or discharge for violation of the rule, in the absence of individualized suspicion of impairment or on-duty use, is not a discharge for misconduct. Wagner, Commissioner Decision 9227920, December 4, 1992.

Mr. Gibbons did not quit work, but was discharged on July 9, 1999, after a disagreement with the supervisor. Mr. Gibbons was discharged when he asked the employer to reconsider his suspension due to his unsuccessful attempt at buying drugs during off-duty hours. He did not have a choice in remaining employed when the supervisor told him he no longer had a job. An off-duty unsuccessful attempt at purchasing drugs can not be considered misconduct when his position was not particularly hazardous or sensitive. Accordingly, I hold that he was discharged for reasons not of the extent to constitute misconduct connected with the work.

                            DECISION
The determination issued on July 29, 1999, is REVERSED and MODIFIED. Benefits are allowed for the weeks ending July 10, 1999 through August 14, 1999, pursuant to AS 23.20.379(a)(2) on the ground that the claimant was discharged for reasons that did not constitute misconduct in connection with the work. The reduction to the claimant's maximum benefit entitlement is restored.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this August 18, 1999, in Juneau, Alaska.
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Hearing Officer    

