FRANK

99 1897

Page 3


ALASKA DEPARTMENT OF LABORPRIVATE 


AND WORKFORCE DEVELOPMENT


EMPLOYMENT SECURITY DIVISION


P. O. BOX 25509

JUNEAU, ALASKA  99802-5509
APPEAL TRIBUNAL DECISION


Docket No:  99 1897

Hearing Date:  August 16, 1999

CLAIMANT
INTERESTED EMPLOYER
TAMI FRANK
ALASKA AIRLINES INC

CLAIMANT APPEARANCES
EMPLOYER APPEARANCES 
Tami Frank
Rivard Heil


Nancy Crawford

ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on June 30, 1999, that allowed benefits under AS 23.20.379 on a holding that Ms. Frank was discharged for reasons other than misconduct in connection with  work.


FINDINGS OF FACT
Ms. Frank was employed by Alaska Airlines from April 12, 1999, through May 18, 1999, as a reservations sales agent. She worked Monday through Friday, forty hours per week. She was paid $8.21 per hour. 

The employer's policy is to train employees for five weeks in specialized classes. Ms. Frank started orientation and classes on April 12, 1999. She was told at the beginning of the classes that she was expected to be on time to class in order to avoid delays and missed information. She was given an attendance policy letter, and told that if she was late three times, she could be terminated from her position. 

On April 16, 1999, Ms. Frank was late to class by four minutes due to traffic. She generally tried to take the I-5 freeway to get to work. She believes it took approximately 45 minutes to get to work if there were no delays. She lived in Puyallup, and the employer's business was located near the Seattle-Tacoma Airport. An Internet map lists the distance as approximately 36 miles, and an approximate commuting time of 56 minutes according to Mr. Heil, the employer's representative. Ms. Frank has lived in the Puyallup area since September 1998. She worked for the State of Washington in Port Orchard, Washington prior to working for Alaska Airlines, and also commuted to that job. 

On April 19, 1999, Ms. Frank was tardy by 24 minutes due to an accident on the freeway. She had called her instructor to explain her tardiness, and to request instructions for an alternate route. The instructor did give her directions for an alternate route. Ms. Frank was given a letter dated May 20, 1999, that stated she could be terminated for a third tardy. 

On April 27, 1999, Ms. Frank was ten minutes late to work due to traffic. The instructor then had Ms. Frank follow her to Puyallup on a different route. The following morning, Ms. Frank followed the instructor to work on another route. 

On May 18, 1999, there was another traffic problem on the freeway, and Ms. Frank got lost following an alternate route. She contacted her sister for instructions, and was two minutes late to work on that day. She worked until approximately 1:00 p.m. then asked if she was to be discharged. The employer informed her that she was.


PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Ms. Frank was discharged because she failed to appear for work in a timely manner on four separate occasions due to traffic difficulties. She was given three warnings, one of which included a written letter informing her that she could be discharged if she failed to appear at work on time. The employer physically drove the routes with Ms. Frank to give her other options, and to help her to be timely, but Ms. Frank was tardy a fourth time. The employer had a right to expect that Ms. Frank would be at her assigned duty station in a timely manner when scheduled. Since Ms. Frank was repeatedly warned about her conduct, and was absent without permission, she showed a substantial disregard of the employer's best interests. Therefore, Ms. Frank was discharged for misconduct in connection with the work. 


DECISION
The June 30, 1999, separation from work determination is REVERSED. Benefits are denied for weeks ending May 22, 1999, to June 26, 1999, under AS 23.20.379. Ms. Frank's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Frank may not be eligible for future benefits under an extended benefits program.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 17, 1999.
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Cynthia Roman


Hearing Officer

