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CASE HISTORY
The employer timely appealed a determination issued on July 9, 1999, that allowed benefits under AS 23.20.379 on a holding that Ms. Barron was discharged for reasons other than misconduct in connection with  work.


FINDINGS OF FACT
Ms. Barron was employed by Host International from February 10, 1998 through June 20, 1999, as a bartender. She worked Wednesday through Sunday, approximately forty hours per week. She was paid $9.00 per hour, plus tips. 

The employer's policy forbids swearing or cursing in front of customers, and the employer expects employees to be courteous at all times because they depend on customer service. During Ms. Barron's employment, there were numerous complaints to the supervisors about Ms. Barron. Ms. McGee, the manager, received complaints from at least four of Ms. Barron's co-workers, and from customers. The employees complained that Ms. Barron was short tempered and rude to them. 

On April 30, 1999, Ms. Barron was given a notice of disciplinary action because of three separate customer complaints. She was told that customers complained about her rudeness and defensive behavior. She was informed that further instances would not be tolerated, and that she could be terminated if there were more complaints. 

Ms. Ramharter indicated that she heard Ms. Barron use foul language around customers, and that she believed there were many instances where Ms. Barron was rude to customers. She cited an example where a woman was nearly in tears after asking Ms. Barron what type of beer was served. After the woman left, Ms. Barron told Ms. Ramharter, "I'm glad I'm not like you, and your kiss ass service."  She heard Ms. Barron call a customer a "dick" and witnessed her telling people to get out of the bar. Ms. Barron did admit to using profanity on occasion.

On June 20, 1999, Ms. Barron served a group of male customers that were together in the bar. One of the men told Ms. Barron that she was late. According to Ms. McGee, Ms. Barron replied, "You're lucky I'm here to serve you at all." Ms. Barron went on to explain that she was short staffed. However, the customers were very offended by her. The customers left the bar and went to another location in the airport. Ms. McGee spoke to the men that were at the other location, and they informed her that Ms. Barron was not very friendly to them, and they complained about the service. They told her why they were offended. They believed Ms. Barron wanted them to be grateful she was serving them at all. Ms. Barron did recall the group of men because she was very busy, and short staffed. She believes she told them that she would serve them as soon as possible, but there was only one of her, and several of them.

There was a second customer complaint on June 20, 1999. A gentleman told Ms. McGee that Ms. Barron was rude to him. The customer had been to the bar approximately one time each month, and he believed Ms. Barron was rude, and unfriendly in the manner that she waited on him. Ms. Barron did not recall the man as a regular customer. However, the customer complained about her being rude. Ms. McGee spoke to the customers to find out what occurred. Since there were two separate complaints about Ms. Barron's service that day, and she had been warned in the past, the employer discharged Ms. Barron effective June 20, 1999. 


PROVISIONS OF LAW
AS 23.20.379 provides in part:

(a)  
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides, in part:


(a)
A disqualification under AS 23.20.379(a) and (b) remains in effect for six consecutive weeks or until terminated under the conditions of AS 23.20.379(d), whichever is less.  The disqualification will be terminated immediately following the end of the week in which a claimant has earned, for all employment during the disqualification period, at least eight times his weekly benefit amount, excluding any allowance for dependents.  The termination of the disqualification period will not restore benefits denied for weeks ending before the termination.  The termination does not restore a reduction in maximum potential benefits made under AS 23.20.379(c).


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Ms. Barron was discharged because her behavior was unacceptable to the employer when there were customer complaints, and she was working in a customer service oriented establishment. On June 20, 1999, Ms. Barron was accused of being rude to two different sets of customers. She had been given prior warnings about her actions, and was warned another offense could result in termination. The employer spoke to both customers that complained on June 20, 1999, and was informed that Ms. Barron had been rude in her manner and speech.

An employer has the right to expect that his employees will conduct themselves toward each other in a manner that does not interfere with the efficient conduct of his business, and to behave so that customers are not driven away. A discharge for inharmonious relations with co-workers or for discourtesy to customers, must generally be preceded by warnings following other acts detrimental to the employer. In this instance, Ms. Barron did have an inharmonious relationship with co-workers and customers, and was affecting the employer's business. She was discharged only after several warnings, and the behavior persisted. Therefore, Ms. Barron showed a substantial disregard of the employer's best interests, and was discharged for misconduct in connection with the work. 


DECISION
The July 9, 1999, separation from work determination is REVERSED. Benefits are denied for weeks ending June 26, 1999 through July 31, 1999, under AS 23.20.379. Ms. Barron's maximum benefit entitlement is reduced by three times the weekly benefit amount.  Additionally, Ms. Barron may not be eligible for future benefits under an extended benefits program unless she has returned to work during the disqualification period and earned eight times the weekly benefit amount.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed in Juneau, Alaska on August 19, 1999.
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