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STATEMENT OF THE CASE

On July 29, 1999, Mr. Yorke was denied unemployment insurance benefits pursuant to AS 23.20.379. He filed a timely appeal. The issue before me is whether he was discharged for misconduct connected with his work.

FINDINGS OF FACT

Mr. Yorke began working for Andrews Airways, Inc. on June 24, 1999. He last worked on July 12, 1999. At that time, he was normally scheduled to work 12 to 14 hours per day, four days per week, and earned $8.00 per hour plus overtime.

Mr. Yorke learned of the position as van driver through Job Service, and was told that the position paid $8.00 per hour. At Andrews Airways, Jeff Slaughter (ph), who did not say anything about his pay, interviewed him. A couple days later, however, he told Mr. Yorke that he was being paid $7.50 per hour. When Mr. Yorke objected, Mr. Slaughter told him that Job Service must have made a mistake. A couple days after that, Mr. Slaughter told him that he would be started at $7.50 for a couple weeks and then raised to $8.00. A couple days after that, Mr. Slaughter said that he would get $8.00 in a couple months. Mr. Slaughter then changed that again, saying that he would be raised to $8.00 “later.” Ms. Harnish, the corporate secretary, confirmed during the hearing that she provided the job opening to Job Service, and made an error when she an hourly salary of $8.00.

From the dispatcher, Kelly Krieter, Mr. Yorke also believed that he would not be paid overtime. Ms. Krieter told him that Andrews Airways calculated overtime differently, but she did not know how. Mr. Yorke spoke to Mr. Slaughter about overtime. Mr. Slaughter tried to explain it to him, but admitted he did not really understand it either.

On July 12, two incidents occurred leading to Mr. Yorke’s separation. In the morning, Mr. Yorke needed to enter a specific door, which he does not recall ever having been locked. A verbal altercation first between Mr. Yorke and Ms. Krieter, and then between Mr. Yorke and Dean Andrew, the owner of the company, ensued.

In the afternoon, Ms. Krieter dispatched Mr. Yorke to the post office to pick up the mail. Mail is delivered to Andrew Airways, which has a contract with several outlying businesses to deliver mail to them. The mail needs to be picked up and delivered to the office by a specific time so that Mr. Andrew can fly it to the various businesses. While at the airport, Ms. Krieter called Mr. Yorke and told him that he needed to go to the basin, pick up some passengers, and take them to the airport. Mr. Yorke explained that he was at the post office, and asked which job she felt more important. Ms. Krieter told him to go pick up the passengers. Mr. Yorke transported the passengers, returned to the post office, picked up the mail, and delivered it to the office.

When he arrived at the airport, Mr. Andrew was pacing and angry with Mr. Yorke for being late with the mail. Mr. Yorke tried to explain what had occurred. In the meantime, Mr. Slaughter took the mail, which Mr. Yorke had appropriately separated and batched, and dumped it out. Mr. Andrew then got mad at Mr. Yorke because the mail was “messed up,” making him even later for his flight because it then had to be sorted. Mr. Yorke explained that he was moving as fast as he could. Mr. Andrew responded that it was not fast enough, and that he was not doing good enough. Mr. Andrew then told Mr. Yorke that if he could not do the job he should leave. Mr. Yorke said that he guessed he was out of there. Mr. Andrew responded, telling him to get out of there.

STATUTORY PROVISIONS

AS 23.20.379. Voluntary Quit, Discharge for misconduct, and refusal of work.

(a) An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker

(1) left the insured worker’s last suitable work voluntarily without good cause; or

(2) was discharged for misconduct connected with the insured worker’s work.

. . . .

(c) The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker’s weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured work is entitled, whichever is less.

(d) The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker’s weekly benefit amount.

8 AAC 85.095. Voluntary quit, discharge for misconduct, and refusal of work.
(d)
“Misconduct connected with the insured worker’s work” as used in AS 23.20.379(a)(2) means

(1) A claimant’s conduct on the job, if the conduct shows a wilful and wanton disregard of the employer’s interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer’s interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgement or discretion; or

(2) A claimant’s conduct off the job, if the conduct

(A)
Shows a wilful and wanton disregard of the employer’s interest; and

(B)
either

(i)
has a direct and adverse impact on the employer’s interest; or

(ii)
makes the claimant unfit to perform an essential task of the job.

CONCLUSION

It must first be determined whether Mr. Yorke quit his job or was discharged from it. "'[D]ischarge' means a separation from work in which the employer takes the action which results in the separation, and the worker does not have the choice of remaining in employment." 8 AAC 85.010(20).PRIVATE 
 Voluntary leaving means a separation from work in which the worker takes the action which results in the separation, and the worker does have the choice of remaining in employment. Swarm, Comm'r. Dec. 87H-UI-265, September 29, 1987. Alden, Comm'r. Dec. 85H-UI-320, January 17, 1986.

Mr. Yorke’s separation from his employment occurred during an argument between Mr. Yorke and Mr. Andrews. Mr. Andrews told Mr. Yorke to leave if he could not do the job. Mr. Yorke merely confirmed that he, apparently, could not do the job to Mr. Andrews’ satisfaction. Mr. Andrews then told him to get out. Because Mr. Andrews had the last opportunity to continue the employer/employee relationship, the Tribunal holds that Mr. Yorke was discharged.

When a worker has been discharged, the burden of persuasion rests upon the employer to establish that the worker was discharged for misconduct in connection with the work. In order to bear out that burden, it is necessary that the employer bring forth evidence of a sufficient quantity and quality to establish that misconduct was involved. Rednal, Comm'r Dec. 86H‑UI-213, August 25, 1986. PRIVATE 

Andrews Airways has not provided any evidence that Mr. Yorke committed any act of misconduct. He was discharged during an argument over events that were not entirely his fault, and discharged, it appears, in the heat of the moment.

It is the conclusion of the Appeal Tribunal that Mr. Yorke was discharged for reasons not constituting misconduct connected with his work.
DECISION

The notice of determination issued in this matter on July 29, 1999 is REVERSED. No disqualification pursuant to AS 23.20.379 is imposed. Mr. Yorke is allowed benefits for the weeks ending July 24, 1999 through August 28, 1999 so long as he is otherwise eligible. The reduction of his benefits is restored, and he is eligible for the receipt of extended benefits.

APPEAL RIGHTS

This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days of the date of the decision. The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control. A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Juneau, Alaska, on September 3, 1999.
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