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CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Brian Tomes
Melvin Poppino


ESD APPEARANCES
None


CASE HISTORY
Mr. Tomes timely appealed a determination issued on August 4, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Tomes worked for Wasilla Refuse, Inc. during the period May 1994 through July 22, 1999.  He earned $17 per hour for full-time work as a landfill operator.  Mr. Tomes' employment ended at the end of his shift on July 22, 1999.

In April 1999, Mr. Tomes was issued a DWI (driving while intoxicated) citation.  On July 22, 1999, he attended a hearing with the Division of Motor Vehicles.  Mr. Tomes' license was suspended for three years effective midnight July 22, 1999.  He was discharged because of the loss of his license.

Mr. Poppino, district manager, was unable to place Mr. Tomes in another position.  There were no other positions open.  The landfill operators are required to drive on about 100 feet of public highways.  If the drivers did not have to drive on public highways, a drivers license would not be required.  Mr. Poppino learned his drivers could avoid the public highway by either backing up onto the weight scale or backing off the weight scale. He did not believe it was feasible or safe enough to allow his drivers to have the load weighed in that manner.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job....


CONCLUSION
In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and states in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment...

Mr. Tomes did not want to quit; he attempted to gain another non-driving position within the company.  The employer was unable to accommodate that request.  Therefore, the employer was the moving party in this work separation.  Mr. Tomes was discharged from his landfill operator position.

The employer has shown it requires a valid drivers license for its landfill operators.  Although it was possible to drive without a license, the employer was unwilling to take that risk.  Their requirement for a valid license is reasonable.

In Francis, Comm'r Decision No. 1579, October 2, 1995, the Commissioner of Labor affirmed the tribunal's decision to deny benefits, stating, in part:

Mr. Francis was incarcerated on a conviction of driving while intoxicated.  He was given a 40-day sentence, to start on April 4.  He informed the board of trustees of this, and told them that he should be able to get a work-release in six or seven days plus a day or two of initial processing.  The board agreed to give him that amount of time.  On April 6, the board reversed itself, and decided to terminate Mr. Francis.  Under pressure from some of the board members, the board met again on April 9, but still decided to terminate him.  On April 17, the board met again, reaffirmed its decision, and hired a replacement.  Mr. Francis was not informed of his termination until April 18 when he had received the work release and reported for work.

Mr. Francis was absent from work due to incarceration.  Whether the board agreed to some time for him to be off or not, his incarceration "adversely affected [his] ability and capacity to perform his duties in an appreciable degree."  In re Traylor, Comm'r. Dec. 88H‑UI-140, March 6, 1989, quoting Grimble v. Brown, 171 So.2d 653 (La. Sup. 1965).  The incarceration and resultant absence from work, therefore, was misconduct in connection with Mr. Francis' work.

To establish misconduct, evidence must be presented to show that Mr. Tomes willingly or wantonly acted in opposition to the employer's best interests.

In the Francis case cited above, the claimant was unable to work as scheduled due to incarceration.  An employer is not required to offer leave time or, in this case, alter their method of doing business under such circumstances.  The employer's refusal to allow equipment operators to drive without a license is within their bounds as an employer.

Mr. Tomes knew or should have known the possible consequences of drinking while driving.  An individual makes a subjective decision to drink and drive.  Mr. Tomes' actions were knowingly against the employer's interests.  Misconduct was established. 


DECISION
The determination issued on August 4, 1999, is MODIFIED.  Benefits are denied pursuant to AS 23.20.379(a)() for the weeks ending July 31, 1999, through September 4, 1999.  Mr. Tomes' benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 1999.








Jan Schnell, Hearing Officer

