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CLAIMANT                               INTERESTED EMPLOYER
DEBERA SOULE
AEI PACIFIC INC

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Debera Soule
None


ESD APPEARANCES
None


CASE HISTORY
Ms. Soule timely appealed a determination issued on July 20, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Soule worked for AEI Pacific, Inc. during the period early June 1999 through July 2, 1999.  She earned $20 per hour for full-time work as a bookkeeper/controller.  Ms. Soule was discharged about mid-day on July 2.

On July 1, 1999, Richard Harris, alleged acting president, informed Ms. Soule she was not to speak to the owner, Joe Jaime.  During that same meeting Mr. Harris stated Ms. Soule was doing a good job and he was happy with her work.  Later that day, Mr. Jaime came into Ms. Soule's office.  Ms. Soule related what Mr. Harris had said.  Mr. Jaime indicated he would straighten things out and wanted Ms. Soule to continue to keep him informed about the business.

Later in the day on July 1, Mr. Harris returned to Ms. Soule's office to restate his objection to her speaking to Mr. Jaime.  Ms. Soule reiterated that Mr. Jaime wanted her to talk to him.  Mr. Harris again said no, "Every time you talk to him, he causes a mess."  Ms. Soule did not want to be caught in the middle between the two men.

On July 2, 1999, about mid-day, Wendy, payroll clerk, informed Ms. Soule about 10 paychecks had not been signed.  Mr. Jaime was believed to be on his way to Hawaii.  She called Mr. Harris who refused to come in and sign the checks.  The payroll was certified payroll, which required weekly pay to the employees.  The project manager became upset when he learned his men would not get paid.  Ms. Soule agreed to find Mr. Jaime to find out what to do about the pay.

Ms. Soule reached Mr. Jaime on his cell phone.  He instructed her to sign the checks and he would clear it through his bank.  While they were on the phone, Mr. Harris called and terminated Ms. Soule and Wendy.  Mr. Jaime said Mr. Harris could not do that, but asked the two women to go home until he got back in town the following week.

On or about July 7, Ms. Soule met with Mr. Jaime about her job and was told once AEI Pacific completes two projects Mr. Harris held the bond on, he would rehire her.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The record establishes the company experienced an apparent struggle between the owner and the acting president of the company.  Ms. Soule was caught in the middle.  As a controller and bookkeeper of a company, Ms. Soule felt obligated to ensure payroll checks were issued to those employees expecting to receive their checks.  When Mr. Harris refused to sign the checks, he failed to meet his fiduciary duty, leaving Ms. Soule no choice but to contact Mr. Jaime.

Ms. Soule's action was not a willful disregard of her employer's interest.  In fact, she was acting to ensure the interest of her employer was protected.  The resulting discharge did not amount to misconduct connected with the work.


DECISION
The determination issued on July 20, 1999, is REVERSED.  Benefits are allowed for the weeks ending July 3, 1999, through August 7, 1999, if otherwise eligible.  Ms. Soule's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 26, 1999.








Jan Schnell, Hearing Officer

