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CASE HISTORY
The employer timely appealed a determination issued on August 2, 1999, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Mr. Van Druten worked for Rapids Camp Lodge, Inc. during the period January 1, 1997, through August 31, 1998.  He earned $2500 per month for full-time work as the lead fly fishing guide at the remote camp.  Mr. Van Druten's employment ended August 31, 1998.

On August 31, 1998, Mr. Van Druten and Mr. Shults, president, spoke by phone regarding management issues.  The parties disagree about the contents of the conversation.  Mr. Van Druten contends Mr. Shults was rude and would not let Mr. Van Druten speak.  Mr. Van Druten further contended Mr. Shults said, "If you don't like it, you can leave.  No, in fact, get the f--- off my property."  Mr. Van Druten contends he believed he was discharged at that point.

Mr. Shults contends he did not discharge or order Mr. Van Druten off the property.  He contends he told Mr. Van Druten he could resign or he would be fired for failure to perform his duties; but he wanted him to finish the season.  Mr. Shults assumed Mr. Van Druten would advise of his course of action.  

After the conversation ended, Mr. Van Druten met with lodge staff and contends he advised them of the discharge and that he would be leaving the end of the week.  Mr. Lazore, guide, and Mr. Blakeley, general manager, both recalled the conversation with Mr. Van Druten.  Neither individual recalled Mr. Van Druten stating he had been discharged; both agree he said he would be leaving the end of the week.

Mr. Shults received a call on August 31 from Mr. Lazore who indicated Mr. Van Druten was packing personal belongings, as well as some pictures believed to be owned by the lodge.  Mr. Shults requested Mr. Blakeley watch Mr. Van Druten to ensure he did not take anything belonging to the lodge.  

On September 2, 1998, Mr. Shults requested Mr. Van Druten sign an exit form.  He refused to sign the form (Exhibit 17).  Mr. Van Druten responded to the exit form by letter to Mr. Shults (Exhibit 18).  In that letter, Mr. Van Druten stated in part:


You ended the conversation by telling me that, if I am unhappy, I should leave.


I decided to wait two days to respond to your statements.  I wanted a little time to pass so that we could both reconsider our conversations....


I have not resigned and have never threatened you with my resignation....I did advise Steve and Jason that it was "possible" that I might be leaving due to a disagreement.  I did not provide any time frame for this event....

Mr. Van Druten adamantly denied resigning from his position.  The parties agreed Mr. Van Druten did not use the term "resign."


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Tribunal must first decide whether Mr. Van Druten was discharged or if he quit.  In Tyrell v. Dept. of Labor, AK Superior Ct. lst JD No. 1KE-92-1364 CI, November 4, 1993, unreported, the court found that job abandonment does not automatically mandate a conclusion that a claimant intended to quit his job and stated in part:


In every case [of constructive quits]... the real, underlying inquiry remains whether the employee intended to quit, which is the same thing as asking whether the employee voluntarily terminated the employment....

In Stephens, Comm'r Dec. 9325491, February 22, 1995, upheld in Roush, Comm'r Dec. No. 96 2094, November 18, 1996, the Department held:


We have previously held that a discharge before the end of the resignation notice changes the separation to a discharge.  An exception is made if the employer pays the worker for the remaining period of notice.  In re McDonald, Comm'r Dec. 9129502, March 6, 1991. Since the employer would not have discharged the claimant had she not given her notice, we hold the discharge was not due to misconduct....

All witnesses appeared credible.  However, Mr. Van Druten failed to reference the alleged discharge while talking with Mr. Lazore and Mr. Blakeley and in his written September 2 letter to Mr. Shults.  Given this omission, the Tribunal concludes Mr. Van Druten's intention on August 31 was to voluntarily leave his work.

This is further supported by Mr. Van Druten's inconsistency in his written statement that he wanted to think about the working relationship for two more days compared to his verbal testimony that he was told to get off the property.  An individual told to leave the property would not logically believe he had two more days to consider his position.

Mr. Van Druten acted irrationally and without thinking in response to the August 31 telephone conversation with Mr. Shults.  Although he indicated he would be leaving the end of the week, it is clear he began immediately to prepare his belongings for transport away from the lodge.  This supports the conclusion Mr. Van Druten had no intention of continuing employment beyond August 31, 1998.  Accordingly, Mr. Van Druten bears the burden to show good cause existed for his leaving.

Good cause contains two elements:  1) the underlying reason must be compelling and 2) the worker must exhaust reasonable alternatives.  Mr. Van Druten has not shown the management issues that remained between himself and Mr. Shults were unresolvable or more than a mere disagreement over management styles.  

A business owner may make a decision that he believes will benefit his company.  Employees do not always agree with those decisions.  There is no evidence that Mr. Shults' management style was abusive, hostile, or unreasonably discriminatory in nature.  Accordingly, good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on August 2, 1999, is REVERSED.  Benefits are denied pursuant to AS 23.20.379(a)(1) for the weeks ending September 5, 1998, through October 10, 1998.  Mr. Van Druten's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on August 26, 1999.
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