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CASE HISTORY
The claimant appealed a notice of determination issued on July 8, 1999, which denied benefits pursuant to AS 23.20.379 on the ground that she was discharged for misconduct in connection with her work. The decision also reduced his maximum benefits payable by three times the weekly benefit amount, and the claimant was no longer eligible for extended benefits unless she returned to work and earned eight times the weekly benefit amount during the disqualification period. The claimant's protest of August 12, 1999, raised additionally the issue of timeliness under AS 23.20.340.


FINDINGS OF FACT

Ms. Dobson filed an appeal on August 12, 1999, by telephone. She filed that day because she was notified of the disqualification of benefits, and resulting overpayment of benefits at that time. She checks her mail approximately every two weeks, and her daughter also picks up the mail. She received the mail from the Department of Labor on August 12, 1999, and filed the appeal the same day. 

Ms. Dobson works as an apprentice electrician. She is currently working for Brooks Electric. She began work for this employer on May 15, 1998. She earns $15.00 per hour, and works when work is available. She was laid off from work in October and November 1998, but was called back to work in January. 

During the first two weeks of May 1999, Ms. Dobson had personal problems that prevented her from getting to work in a timely manner. She was late approximately four times in a two week period. Her starter on her car broke, and she was having problems with her two teen age children. Her youngest daughter was also ill during the same period. Ms. Dobson is a single parent raising four children, ages 15, 14, 10, and 6. The children's father was not available to help with the children. Ms. Dobson took the two teen age children to counseling because they were involved with drugs, alcohol, and the wrong type of friends. They attended counseling sessions approximately once per week.

The employer informed Ms. Dobson on May 15, 1999, that there was only about four hours of work remaining on the house project they were completing. After she had been late several times, he told her to straighten out her personal problems, and he would call her for additional work when she was needed. Ms. Dobson was called back to work on July 7, 1999. She took care of her personal problems while off work. She did not believe she was discharged, but was laid off until additional work was available. The employer did not attend the hearing.

               
PROVISIONS OF LAW

AS 23.20.340 states in part:


(e)
The claimant may file an appeal from an initial 

determination or a redetermination under (b) of this 

section not later than 15 days after the claimant is



notified in person of the determination or 

redetermination or not later than 15 days after the



date the determination or redetermination is mailed to 

the claimant's last address of record.  The period for



filing an appeal may be extended for a reasonable 

period if the claimant shows that the application was



delayed as a result of circumstances beyond the 

claimant's control.


(f)
If a determination of disqualification under AS 

23.20.360, 23.20.362, 23.20.375, 23.20.378-23.20.387,



or 23.20.505 is made, the claimant shall be promptly 



notified of the determination and the reasons for it.  



The claimant and other interested parties as defined by 

regulations of the department may appeal the 

determination in the same manner prescribed in this 

chapter for appeals of initial determinations and 

redeterminations.

8 AAC 85.151 provides that:


(a)
An appeal must be in writing and must be signed by the 

appellant or his authorized representative.  A letter 

of protest indicating a desire to appeal  is an appeal 

to a referee or to the commissioner.


(b)
An appeal may be filed with a referee, at any 

employment center, or at the central office of the 

division and, if filed in person, must be made on forms 

provided by the division.  An appeal must be filed 

within 15 days after the determination or 

redetermination is personally delivered to the claimant 

or not later than 15 days after the determination or 

redetermination is mailed to the claimant's last 

address of record.  The 15-day time period will be 

computed under Rule 6 of the Rules of Civil Procedure.  

However, the 15-day period may be extended for a 

reasonable time if the claimant shows that the failure 

to file within this period was the result of 

circumstances beyond his control.

AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week 

credit or benefits for the first week in which the 

insured worker is unemployed and for the next five 

weeks of unemployment following that week if the 



insured worker



(1)
left the insured worker's last suitable work 




voluntarily without good cause. . . .



(2)
was discharged for misconduct connected with the




insured worker's work. . . .

8 AAC 85.095 provides in part:


(d)
Under AS 23.20.379(a)(2), misconduct connected 


with work is any willful violation of the standards of 
behavior which an employer has the right to expect



of an employee.  An act that constitutes a willful



disregard of an employer's interest or recurring



negligence which demonstrates wrongful intent is 

misconduct.  Isolated instances of poor judgement, 



good faith errors, unavoidable accidents, or mere



inefficiency resulting from lack of job skills or 

experience are not misconduct. . . . 
   


CONCLUSION
Determinations are actually mailed on the next business day after the date mailed shown on the determination. Goodloe, Comm'r Dec. 8924651, August 4, 1989.

A claimant who files a late appeal must show that the delay was caused by some incapacity, "be it youth, illness, limited education, delay by the post office, or excusable misunderstanding . . ."  A claimant need show only some cause for a short delay; for longer delays more cause must be shown.  Borton v. Employment Sec. Div., No. IKE-84-620 Civ. (Alaska Superior Ct., 1st J.D., October 10, 1985).

The persons whom the Employment Security Act is intended to serve are unlikely to be skilled in law or semantics and are thus particularly dependent upon the administrative agency to help them in securing the benefits provided by law.  The purposes and policies of the Act are not served by a strict application of procedural requirements to the detriment of a person the statute is intended to serve, especially when no apparent prejudice would otherwise be caused to the department. Estes v. Department of Labor, 625 P.d 293 (Alaska 1981).

Ms. Dobson filed her appeal approximately two days after the 30 day appeal period had passed. She filed the appeal the same day that she received the disqualification. The delay in receiving the documents was due partially to her child picking up the mail. As the delay was short, and she has shown some cause, the appeal is accepted as timely filed.

Ms. Dobson was late to work several times, due to personal problems that were outside of her control. She had problems with her transportation and her children, which required her immediate attention. There was no one else available that could reasonably be expected to take care of those problems for her. The employer was upset by her tardiness to work, but also was finishing up the project they were working on. Ms. Dobson was told to take time off work until her problems were taken care of, and there was additional work available. The employer notified her when additional work became available on July 7. Therefore, Ms. Dobson was discharged, but for reasons other than misconduct in connection with the work. 

                            DECISION
The determination issued on July 8, 1999, is REVERSED. Benefits are allowed pursuant to AS 23.20.379 for the weeks ending May 22, 1999 to June 26, 1999, if otherwise eligible. Ms. Dobson was discharged for reasons other than misconduct in connection with the work. The maximum potential benefit entitlement reduced as a result of the original determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The Appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and mailed this August 26, 1999, in Juneau, Alaska.
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Cynthia Roman







Hearing Officer    

