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CASE HISTORY
Mr. Phillips timely appealed a determination issued on August 11, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that Mr. Phillips was discharged due to misconduct connected with his work.


FINDINGS OF FACT
Mr. Phillips worked for the Fairbanks Mental Health Center (Center) from April 24, 1996 through July 12, 1999. He last worked as an employment activities specialist, which involved supervising and training employees that worked at the Alaska Rag Company. Clients work there in a sheltered workshop-type atmosphere.

Ms. McGarvin, the Center's human resource manager, indicated that Mr. Phillips was discharged for two reasons. The first was his hostile and unproductive behavior, especially in regard to one co-worker. The second was his failure to submit a behavioral guidance plan the employer required.

Since his employment began, Mr. Phillips had a history of problems with emotional outbursts toward his direct supervisor and others. He acted in a loud and rude manner at times in response to discipline or other interactions. During one episode in November 1998, he called his supervisor a "bitch." In between these episodes, his work was generally satisfactory, and in some ways above average, as shown on his April 23, 1997 evaluation (Exhibit 24).

In June 1998, Mr. Phillips told his supervisor he had a learning disability and an anger problem. He asked for accommodation. He asked for such accommodation again in December 1998, after he received a disciplinary memo on November 30, 1998. As a result, the employer asked him to have a medical evaluation. On February 3, 1999, Mr. Phillips had a neuropsychological reevaluation, by the same neuropsychologist who first evaluated him in 1992 on a vocational rehabilitation matter. That doctor concluded: 


First, the patient does have some mild neurocognitive limitations, reflective of some higher cortical limitations. These difficulties are probably not progressive, but definitely would interfere with the patient's capacity to handle job responsibilities in a manner that would be consistent with expectations for other individuals with average intellectual abilities.  

The doctor further indicated:


However, the patient appears to have some very significant anger management issues that need further work. It may be helpful for this patient to receive some very aggressive counseling/psychotherapy with a cognitive-behavioral component.

Mr. Phillips was put on administrative leave from his job on January 18, 1999 after an incident that occurred January 12, 1999. In that incident, he refused his supervisor's request to clean an overflowing drain saying it contained "piss and shit." Although this was one of his duties, Mr. Phillips said he would not clean up the mess without appropriate clothing. Later, he obtained some boots and rubber pants and did help clean up overflowing drains in the bathroom, which was close to the kitchen area he was originally asked to clean up. His supervisor considered his conduct inappropriate and issued a written warning, putting him on probation for 90 days. 

When his supervisor and another manager attempted to give Mr. Phillips the warning, he became loud and upset and refused to read it. After calming down, Mr. Phillips made remarks indicating he was remorseful, but felt out of control, like a gun "half-cocked."  As a result of that incident, he was placed on administrative leave with pay.

After his February 3, 1999, evaluation, Mr. Phillips began seeing a psychiatrist, Dr. Blanford, for treatment. He was released for work by Dr. Blanford on April 2, 1999, in a letter sent to the employer (Exhibit 14), which specified he would need some accommodation. The accommodation asked for was that long, complex work instructions be given to him in writing. The report further stated: "Mr. Phillips does acknowledge that managing his anger is his own responsibility and will be pursuing treatment to this end." 

Mr. Phillips filed a complaint against his employer with the Equal Employment Opportunity Commission (EEOC) while he was on leave. He and the employer then settled that complaint and he was put back to work. He went to work in a different unit - the Alaska Rag Co., as an accommodation to his needs. That occurred on April 5, 1999.

Bob Friend became Mr. Phillips' supervisor at Alaska Rag Co. He  and Mr. Phillips had no direct conflicts. He felt that Mr.  Phillips had some problems with the job that may have been related to Mr. Phillips' color blindness, but he generally did an adequate job. However, Mr. Friend did get complaints about Mr. Phillips from Mr. Phillips' only co-worker at that location, Maria Case. She complained that Mr. Phillips was hostile toward her. Although Mr. Friend met with the two of them several times, he did not witness any of Mr. Phillips' hostility. He did write the problems up, however, and relayed those problems to the Human Resource Manager. 


Maria Case did not testify in the hearing. She complained as early as June 3, 1999, that Mr. Phillips was not doing well in his job duties as he had an inability to concentrate for over 15 minutes and got easily distracted. She also believed he got in her personal space and touched her inappropriately. I find from Mr. Phillips testimony that the only time he touched her was in tapping her on the shoulder to get her attention. He then apologized when she jumped and appeared startled. They worked in a small office together. I find his testimony more credible when compared with Ms. Case's written statements as read by the employer representative. In that statement, Ms. Case indicated Mr. Phillips got upset with her and told her about his dispute with the employer. I find no convincing evidence that Mr. Phillips had any altercations, either verbal or physical, with Ms. Case.

As part of his settlement with the employer over the EEOC complaint, Mr. Phillips was to provide a behavioral guidance plan to the employer by June 25, 1999. The settlement was made on May 21, 1999. Mr. Phillips provided notes to his psychiatrist of what he thought should go into the plan. The doctor was then to present the plan to the employer. On June 17, 1999, the employer wrote to Mr. Phillips' psychiatrist and enclosed evaluations and other documents from Mr. Phillips' file to help with the behavioral guidance plan.

At some point, the psychiatrist told Mr. Phillips he could not have the plan completed to give to the employer by June 25. Mr. Phillips left a message for Ms. McGarvin on June 25, indicating he could not get the plan completed on time. He went on approved leave the next week, and the employer discharged him upon his return.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, EV 190, states in part:


The employer always has the initial burden of producing evidence sufficient to establish that the worker was discharged for misconduct.  If the worker denies the commission of any act or acts which could be construed as misconduct, and the employer fails to present sufficient facts to establish the allegation of misconduct, then the worker is presumed to have been discharged for reasons other than misconduct....


Sufficiency of evidence is dependent both on the type of evidence and the weight to be accorded that evidence....

There is no doubt that Mr. Phillips did have outbursts before his administrative leave began in January 1999 that were inappropriate and probably insubordinate. However, after that he saw a psychiatrist for his problems, was transferred to a new section, and attempted to comply with his employer's requirements. He was fired specifically for hostile and unproductive behavior, but I am not convinced such was the case in his last position. 

The employer also testified that Mr. Phillips was fired for his failure to submit the behavioral guidance plan by a specific date. However, that plan required a great deal of help by his psychiatrist, who needed more time to prepare the plan. Mr. Phillips advised the employer of the plan's delay before he went on leave. I hold that a delay in his presenting that plan was not unreasonable given the circumstances.

While the employer may have felt justified in terminating Mr. Phillips, I hold the evidence does not show his behavior constituted misconduct. That is true especially in light of his learning disability and his efforts to modify his behavior. I thus hold that the disqualification is not in order. 


DECISION
The determination issued on August 11, 1999, is REVERSED.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending July 3, 1999, through August 7, 1999, if Mr. Phillips is  otherwise eligible.  Mr. Phillips' maximum potential benefit entitlement reduced as a result of the original determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 24, 1999.
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Hearing Officer

