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CASE HISTORY
Mr. Sehm timely appealed an August 16, 1999, determination that denies benefits under AS 23.20.379.  The issue is whether he voluntarily left suitable work without good cause or the employer discharged him for misconduct connected with his work.


FINDINGS OF FACT
Mr. Sehm last worked in his cashier position on July 25, 1999.  He started work in May 1999.  At the time work ended, he usually worked about 33 hours per week over five varying days of the week.  The employer paid him $7.25 per hour.

For the workweek containing July 26, 1999, Mr. Sehm received his Safeway work schedule on July 23.  At the time of receipt, he thought he might have a conflict with the work hours Safeway assigned him to work on July 26 in the liquor store.  However, he decided to check his records at his home before asking for time off.

Around 8:00 p.m. on July 24, Mr. Sehm advised his Safeway shift supervisor that he needed off on July 26.  The supervisor told him to check about getting someone to cover his shift and to talk to another supervisor the next day.

Around 4:00 p.m. on July 25, Mr. Sehm advised another supervisor that he needed off on July 26.  The supervisor told him he needed to choose to appear for work or be out of a job.  She told him to get someone to cover his shift or appear at work.

Because so many employees were on vacation and those that were left were under 21 years old, neither Mr. Sehm nor Safeway could come up with a replacement to work Mr. Sehm's July 26 shift.

Around 8:30 a.m. on July 26, Mr. Sehm spoke to his Safeway store manager.  He told the manager he could not find anyone to cover his shift that started at 4:00 p.m. that day.  The store manager told Mr. Sehm he had to work or he would lose his job.  Mr. Sehm then turned in his apron and keys.

Mr. Sehm has a business license and a "TAM" card that allows him to work as an independent self-employed bartender at parties.  Several years ago, he established a bartender referral service with a few partners.  Bartenders pay the service a $50 fee to find jobs for them.  Mr. Sehm dropped out of the business prior to 1999.

During 1999, Mr. Sehm advised his former partners that he was open to being referred to bartender jobs.  He received a referral to a July 26 wedding reception.

Mr. Sehm wanted off his July 26 shift at Safeway to work a self‑employed bartender position at a wedding reception.  The bartender work ran from 5:00 p.m. to 11:00 p.m. on July 26.

Mr. Sehm worked his self-employed bartender position on July 26 instead of reporting for his shift at Safeway.  Mr. Sehm was paid a $400 fee by the client hosting the reception.  He also earned $300 in tips for the six hours of work.


PROVISIONS OF LAW
AS 23.20.379 provides, in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....


(c)
The department shall reduce the maximum potential benefits to which an insured worker disqualified under this section would have been entitled by three times the insured worker's weekly benefit amount, excluding the allowance for dependents, or by the amount of unpaid benefits to which the insured worker is entitled, whichever is less.


(d)
The disqualification required in (a) and (b) of this section is terminated if the insured worker returns to employment and earns at least eight times the insured worker's weekly benefit amount.

8 AAC 85.095 provides, in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
On July 26 at around 8:30 a.m., Mr. Sehm was told he had to appear for his 4:00 p.m. shift that day with Safeway.  Mr. Sehm responded by turning in his apron and keys.  Mr. Sehm was the moving party that ended the employment relationship.  The question becomes whether he had good cause for doing so.

Mr. Sehm's July 26 self-employment work was extremely lucrative.  He averaged over $100 per hour for self-employment versus the $7.25 per hour Safeway paid him.

In Russell, Comm'r Dec. 99 1143, August 26, 1999, the Commissioner of Labor recently affirmed Department precedent that applies when self-employment conflicts with employment as an employee.  The Commissioner held:


A voluntary leaving of work to enter self-employment is always without good cause, as the unemployment insurance program is not intended to protect those who go into such ventures. Williams, Comm'r Review 82H‑UI‑169, Oct. 6, 1982.

Mr. Sehm's self-employed bartender work paid much more than his work as a cashier for Safeway.  However, for unemployment insurance purposes, self‑employment never provides good cause for leaving work as an employee.  Mr. Sehm left work with Safeway without good cause.


DECISION
The August 16, 1999, voluntary leaving determination is AFFIRMED.  Mr. Sehm is disqualified beginning with the week ending July 31, 1999.  The disqualification ends with the week ending September 4, 1999, or when he returned to work and earned eight times his weekly benefit amount (whichever came first).  His maximum benefits are reduced by three times his weekly benefit amount.  The determination may interfere with eligibility for extended benefits under extended benefits law.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed for circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 8, 1999.
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