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CASE HISTORY
Ms. Pope timely appealed a determination issued on August 11, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Ms. Pope worked for Dignified Home Life Care during the period June 15, 1999, through July 1, 1999.  She earned $10 per hour for full-time work as a certified nurses assistant.  Ms. Pope's employment ended about 30 minutes into her shift on July 1.

Shortly after her arrival at work on July 1, Ms. Pope was approached by a resident (Steve) who asked if he could use her lighter.  Ms. Drayton, owner, overheard the request and came into the kitchen to advise Steve could not smoke.  Steve became very angry and yelled at Ms. Drayton who responded the same way.  

Ms. Pope was upset over the way Ms. Drayton spoke to Steve.  When Steve left to return to his room, Ms. Drayton mentioned Ms. Pope's work performance still needed improvement.  At that point, Ms. Pope told Ms. Drayton that it would be her last day of work--she quit.  Ms. Drayton noticed Ms. Pope was upset and suggested she call her husband and go home.  Ms. Pope left the work site about 6:30 a.m.

Before stating she quit, Ms. Pope did not discuss with Ms. Drayton what she believed to be unprofessional treatment of a resident.  Ms. Pope also stated during the hearing she was upset about having to clean up after a dog and birds.  She did not believe that to be a part of her job description.  Ms. Pope admits she was told about the dog at the time of hire.

Ms. Drayton maintains high standards of cleanliness at her work site.  The dog lives at the work site and is part of the household, as are the birds.  Ms. Drayton expected Ms. Pope to clean up the seed droppings on the floor as part of the daily cleaning.  Ms. Drayton was unaware Ms. Pope was upset over that part of her duties.

The residents at the work site are dementia clients and require special handling.  The workers are expected to take whatever means necessary to protect the client if he/she becomes aggressive or difficult to handle.  Ms. Drayton was firm with Steve and dealt sternly with him because of his aggressive nature.  Ms. Pope admits she had not seen unprofessional behavior from any staff member prior to July 1.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
Before a decision can be made with regard to Ms. Pope's eligibility for benefits under As 23.20.379, it must be decided whether she quit or was discharged.  In Flores, Comm'r  Dec. No. 96 2183, December 16, 1996, the Commissioner set new policy as follows:


[T]he closer a worker gets to the end of the notice period, the less effect an early quit or discharge has on the nature of the separation.  The worker remains unemployed for the original reason.   A quit or discharge which causes a claimant to miss less than two full shifts of the remaining notice period in a calendar week will not have a significant effect on eligibility for the week....

Ms. Pope had less than eight hours remaining before she was expected to leave employment.  Before she could complete the shift, the employer sent Ms. Pope home.  While the final act was a discharge, Ms. Pope intended to quit by day's end.  According to Flores above, less than two full shifts remained for Ms. Pope, establishing this work separation as a voluntary leaving.  Ms. Pope has the burden to show good cause for leaving work.

Good cause contains two elements:  1) the underlying reason for leaving was compelling and 2) the worker exhausted reasonable alternatives before leaving work.  Ms. Pope fails on both points.

There is no dispute Ms. Pope was upset, however, she has not shown Ms. Drayton's actions toward the resident were unprofessional given the circumstances.  She has also failed to show that she attempted to rectify the situation before leaving work.  Therefore, good cause for leaving has not been shown in this matter.


DECISION
The determination issued on August 11, 1999, is AFFIRMED.  Benefits are denied for the weeks ending July 10, 1999, through August 14, 1999.  Ms. Pope's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 10, 1999.








Jan Schnell, Hearing Officer

