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TERESA RICKTEROFF
WAL-MART ASSOCIATES

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Teresa Rickteroff
Mary Devine


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on August 3, 1999, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Ms. Rickteroff worked for Wal-Mart Associates, Inc. during the period June 3, 1998, through July 19, 1999.  She earned $7.60 per hour for full-time work as a sales associate.  Ms. Rickteroff was discharged for excessive absences and tardiness.

On June 7, 1999, Ms. Rickteroff was given a "decision day" that would allow her to think about her continued employment and come up with a written plan of action to correct the problem.  The problem was Ms. Rickteroff was late to work or missed work altogether.  She had nine late arrivals and/or absences since January 1999.  

Ms. Rickteroff agreed to try to improve.  Her attendance problems were always related to the child care of her two children (ages two and five).  Ms. Rickteroff's husband did not work and watched the children while she worked.  During the last months of her employment, Ms. Rickteroff's husband refused to be home on time to watch their children.  He told his wife if she wanted to work, she needed to find child care.

Ms. Rickteroff tried to locate child care for the evening hours (she worked anywhere from 1:00 p.m. until closing, 12:30 a.m.).  The cost of child care was too much ($1000 per month) and no private individuals would provide care at night.  Ms. Rickteroff continued to rely on her husband, who refused to be home on time or tell his wife where he was.

At times, Ms. Rickteroff could get a friend in south Anchorage to provide care at night.  However, she would not know until 15 minutes before she went to work that she would have to take her children elsewhere.  Ms. Rickteroff always relied on her husband.  If he was not home 15 minutes before work time, Ms. Rickteroff would try to find care elsewhere, which caused her to be late to work.  She always notified the employer when she was going to be late.

Ms. Rickteroff was not willing to work before 1:00 p.m. because she had to dress and feed her children.  The employer was unaware of Ms. Rickteroff's personal problems.  No options were provided about different hours because Ms. Rickteroff indicated to her employer her availability for work only after 1:00 p.m.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
The Employment Security Division's Benefit Policy Manual, Section MC 15, states in part:


An employer may have good reason to discharge a worker who is frequently absent or tardy, but that does not necessarily mean that the reason for the discharge was misconduct.  Even if the worker was warned that further absence or tardiness could result in dismissal, it is necessary to examine the reason for the specific absence or tardiness and the worker's ability to control it.  When the last instance of absence or tardiness is outside the worker's control, even though the worker may previously have been warned, misconduct is not shown....

There is no dispute Ms. Rickteroff was absence and/or late to work as a result of her child care problems.  She has shown she attempted to find suitable child care to resolve her tardiness.  However, $1000 per month for child care on an income of $1317 per month ($7.60 times 40 hours times 52 weeks divided by 12 months) is too high and still have sufficient income to buy food and other necessities.

Ms. Rickteroff's failure to ensure her husband would provide care was beyond her control.  There is insufficient evidence to support the conclusion Ms. Rickteroff's tardiness was a willful or wanton act against her employer's interest.  Benefits were properly allowed in this matter.


DECISION
The determination issued on August 3, 1999, is AFFIRMED.  Benefits are allowed for the weeks ending July 24, 1999, through August 28, 1999, if otherwise eligible. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 15, 1999.








Jan Schnell, Hearing Officer

