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CASE HISTORY
Ms. Mayfield timely appealed a determination issued on August 26, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant was discharged for misconduct in connection with work.


FINDINGS OF FACT
Ms. Mayfield worked for Ben Thomas Logging during the period December 1998 through July 31, 1999.  She earned $15 per hour for full-time work as a head cook.  Ms. Mayfield was discharged on August 6, 1999, for her failure to return to work as scheduled.

On July 31, 1999, Ms. Mayfield requested and received permission to take time off to attend to personal affairs in Anchorage (the work site was Afognak Island).  She left Kodiak on August 1; she was to return to work on August 4, 1999.

On August 4, 1999, the weather was bad, preventing Ms. Mayfield's return to work.  Ms. Mayfield contends she called the Palmer office of Ben Thomas Logging to advise she would not be back to the work site until the following day, late afternoon.  She missed her flight on August 5 because of poor planning.  Ms. Mayfield called the Afognak office in the evening on August 5, but did not leave a message.

After she missed her flight, Ms. Mayfield talked to friends about the working conditions at the work site.  She decided to ask her employer for additional time off.  Ms. Mayfield felt there was racial discrimination at the work site and wanted time to "get her head together."

Ms. Mayfield contacted Ms. Workman, office manager, at the work site to ask for additional time off.  Ms. Mayfield contends she told Ms. Workman about her racial discrimination at that point.  Ms. Workman contends Ms. Mayfield did not mention discrimination until after her discharge during a second phone call later in the day.  Both women admit Ms. Mayfield said something like, "I need to get my head together to deal with the f--king s--t that's going on at work."  

Ms. Mayfield had originally wanted to try to deal with the discrimination situation without management involvement.  She first learned that a comment was allegedly made about her race about one week before her last day of work.  Ms. Mayfield then learned another comment had been made by another person.  Neither of the comments were to her face.  Ms. Mayfield did not file a formal complaint with the employer.

Ms. Workman contacted the chief financial officer, Ms. Ferris, to advise of Ms. Mayfield's failure to return to work.  They agreed Ms. Mayfield should be discharged because she failed to contact them the day before.  Ms. Workman contends Ms. Mayfield had been warned about unexcused absences in the past, although she had no specific knowledge of the event or the warning itself. Ms. Mayfield denied ever being warned before.  Both agree the company does not have written rules regarding absences.

Ms. Mayfield had scheduled her return to Afognak on August 5 on the 5:15 p.m. flight from Anchorage to Kodiak.  She failed to plan her time accordingly and missed her flight.  Ms. Mayfield did not have an explanation why she did not try an earlier flight, nor did she have an explanation about her failure to contact the employer.  She knew she was to be in contact with the Afognak work site.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee; wilful and wanton disregard of the employer's interest does not arise solely from inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....


CONCLUSION
In Dzinich, Comm'r Dec. No. 97 0498, June 16, 1997, the Commissioner states in part:


The Tribunal cited policy of the Division which deals with claimant's not returning timely from approved leave. It states that a claimant's discharge for absence does constitute misconduct unless the claimant's reason for overstaying leave is for a compelling reason and the worker makes a reasonable attempt to give notice to the employer. The claimant argues that she did have a compelling reason [divorce, personal problems] and she did give her employer notice before she was due to return to work. We disagree.


A compelling reason is one which leaves the individual no reasonable alternative. Compel means to force. Temple Lumber Co. v. Living, Tex. Civ. App., 289 S.W. 746,749 cited in Black's Law Dictionary 353 (4th ed. 1968). Although the claimant may have been going through difficult times due to divorce, we do not believe such reasons compelled her to extend her vacation twice. Also, the claimant showed lack of consideration in failing to notify her employer timely, so her supervisor could respond to the requests before the extensions were taken. After the second extension was requested the employer called to ask the claimant to return to work and she refused. We deem that refusal to be a willful disregard of the employer's interest and hold that the actions of the claimant, taken together, establish that she was discharged for misconduct connected with her work....

The Tribunal understands Ms. Mayfield may have been upset over the alleged racial comments.  However, those comments were made before she even took the leave.  She had no plans to stay in Anchorage until after she spoke with her friends.  This supports the conclusion Ms. Mayfield was not bothered to the point she could not return to work until after she talked with her friends.  Therefore, the reason for remaining in Anchorage was not compelling.

Finally, Ms. Mayfield had no reasonable explanation for her failure to return to work as directed.  While there is no dispute she could not return on August 4 because of weather, Ms. Mayfield could have scheduled herself on a flight early in the day on August 5, or at the very least, ensured she made her flight scheduled at 5:15 p.m.

The employer has a right to expect its employees be at work by the scheduled date/time.  If a worker is unable to be at work, proper notification is expected by the employer.  Ms. Mayfield has failed to show she was prevented from contacting her employer.  Therefore, misconduct connected with the work has been shown in this matter.


DECISION
The determination issued on August 26, 1999, is AFFIRMED.  Benefits are denied for the weeks ending August 7, 1999, through September 11, 1999.  Ms. Mayfield's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 16, 1999.








Jan Schnell, Hearing Officer

