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CASE HISTORY
The employer timely appealed a determination issued on July 27, 1999, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant was discharged for reasons other than misconduct in connection with work.


FINDINGS OF FACT
Mr. Garcia worked for Bottling Group LLC (Pepsi-Cola) during the period April 23, 1999, through July 8, 1999.  He earned $13.60 per hour for full-time work as a warehouseman.  Mr. Garcia was discharged on July 9 as a result of a positive urinalysis.

On June 30, 1999, Mr. Garcia was requested to provide a urinalysis because he was being considered for a promotion to a driver position.  Mr. Garcia was notified on July 7 that he tested positive for cocaine.  He had no explanation why the test resulted in a positive finding.  Because his position in the warehouse required the operation of a forklift, the employer opted to discharge Mr. Garcia pursuant to its drug policy.

Pepsi-Cola requires all employees to submit to a pre-employment drug test.  The company maintains a zero tolerance level for drug and/or alcohol abuse, yet the company does not have a drug testing policy for non-CDL (commercial drivers license) type employees.  The company does provide for "probable cause" testing of all employees if an injury occurs during an accident or an employee appears to be under the influence.

The driver positions within Pepsi-Cola are required to have a CDL and comply with federal regulations, which include remaining drug-free.  The employer is required to randomly test its CDL holders.  Mr. Garcia had a CDL and was aware of the federal drug requirements.

Mr. Garcia argues his orientation, which covered the company's drug policy, was rapid and failed to allow him time to read the policy before signing an acknowledgement.  The employer agreed he probably was not given time to read the entire policy.  Mr. Garcia was provided a copy for his own use and reference.  He admits he probably did not get around to reading the policy in its entirety.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker...



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion; or



(2)
a claimant's conduct off the job, if the conduct




(A)
shows a wilful and wanton disregard of the employer's interest; and




(B)
either





(i)
has a direct and adverse impact on the employer's interest; or





(ii)
makes the claimant unfit to perform an essential task of the job....


CONCLUSION
Wagner, Comm'r Dec. No. 9227920, December 4, 1992, the Commissioner of Labor states in part:


The argument against the use of random tests and the results of random tests is that random tests cannot show impairment or use on the job.  This argument cuts both ways.  On the one hand it tends to invalidate such tests is the sole evidence for work-connected misconduct.  On the other hand, it supports such testing, because there is no way to determine for certain the extent of on-the-job use or impairment, thus making a drug-free requirement, prohibiting any drug use, necessary.


The Department has favored the first argument.  We believe that argument is still sound with respect to non-hazardous occupations.  If there is no clear connection between the drug-free requirement and the requirements of the job, then any random testing in support of the rule, or discharge for violation of the rule, in the absence of individualized suspicion of impairment or on-duty use, is not a discharge for misconduct.  The second argument is persuasive with respect to hazardous or sensitive occupations.  In those occupations random testing, with notice, is reasonable, and a discharge for positive test results which clearly establish off-duty use is a discharge for misconduct.  The Department is not going to establish a list of such hazardous or sensitive occupations.  We are merely establishing a principle.

Although Mr. Garcia was not part of a random testing group, he knew of the policy to test for promotion or upon initial hire.  He was also aware that a drug policy existed even though he may not have known its specifics.  Mr. Garcia was given a copy of the policy and had the ability to thoroughly read and understand its contents.  He knew termination was a possibility should he test positive for drugs even as a warehouseman.  What must be decided is whether Mr. Garcia's job duties are considered hazardous as identified in the above Commissioner's decision.

In Wagner, the Commissioner found the claimant's job duties to be considered sensitive (a school bus driver), or at least in the State's best interest not to allow licensure to the driver if using illegal drugs because of school children involved.  In Tipton, Comm'r Dec. No. 9229478, March 4, 1993, the Commissioner found a deck hand working in the oil industry to be hazardous or sensitive.  

The Tribunal considers forklift operation to be a hazardous occupation.  Driving in a warehouse situation, loaded with product, an operator must be fully aware of his surroundings and have the ability to act quickly to avoid potential harm to other employees and/or himself.

Finally, Mr. Garcia knowingly violated a company rule.  Even if the Tribunal had not determined his former position to be hazardous, violation of a company rule, if done knowingly and willfully, is misconduct connected with the work.  Benefits are denied in this matter.


DECISION
The determination issued on July 27, 1999, is REVERSED.  Benefits are denied for the weeks ending July 17, 1999, through August 21, 1999.  Mr. Garcia's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 17, 1999.








Jan Schnell, Hearing Officer

