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CLAIMANT                               INTERESTED EMPLOYER
TRACY WHIDDEN
ROBERTSON ENTERPRISES

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
Tracy Whidden
Terri Robertson


ESD APPEARANCES
None


CASE HISTORY
The employer timely appealed a determination issued on August 31, 1999, that allowed unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were allowed on the ground that the claimant voluntarily left suitable work with good cause.


FINDINGS OF FACT
Ms. Whidden worked for Robertson Enterprises (Carousel Child Care Center) during the period January 16, 1998, through August 13, 1999.  She earned $1900 per month as a full-time director of the center.  Ms. Whidden's employment ended effective the week of August 15, 1999.

On August 13, 1999, Ms. Whidden was in Mr. Robertson's (owner) office discussing the importance of keeping the kitchen door closed.  Ms. Whidden's sister, Stacey, walked in behind her.  Mr. Robertson looked at Stacey and said, "I thought I told you to clock out and go home?"  Ms. Whidden turned to her sister and told her to get their things.  Mr. Robertson indicated whatever belongings they did not retrieve, they would not get later.  Ms. Whidden began to cry, believing she had been discharged.

Ms. Whidden went downstairs and spoke to Ms. Robertson (owner) about what had just happened.  Ms. Robertson assured Ms. Whidden she was not fired and to leave her personal things at the center.  They agreed to meet the following day.

On August 14, Ms. Whidden and her sister met with Ms. Robertson.  They discussed continuing employment at another location (Mt. McKinley Child Care Center).  Ms. Robertson indicated she would clear it with her husband.  They met again on or about August 17, which included Mr. Robertson as well.  The meeting lasted over three hours at the Robertsons' home.

During the meeting Ms. Whidden indicated she did not want to continue working in her director position at Carousel.  She wanted a demotion at another location.  Ms. Whidden was uncomfortable around Mr. Robertson and explained her concern about her perception of Mr. Robertson's stern voice and angry temper.  

The Robertsons explained Mr. Robertson's method of management.  He manages directly and to the point, handling all policy and procedural areas of the company.  Mr. Robertson dealt directly with the managers of each center (three), trusting the managers to ensure the smooth operation of the business.  He did not use profanity or make threats and treated all managers the same.

Ms. Whidden brought up several instances during the meeting wherein she believed Mr. Robertson acted inappropriately or was angry.  Mr. Robertson tried to explain he was not angry.  The final incident occurred on August 13.

Mr. Robertson had arrived at the center on August 13 to find a vendor wanting payment.  Ms. Whidden overheard some of the conversation and determined Mr. Robertson was upset.  She did not hear any particular words, although voices were raised.  At one point, Ms. Whidden became upset (for an unknown reason) and emotional in the hall near the front counter.  

Mr. Robertson grabbed her arm and pointed to a chair.  Ms. Whidden asked him twice to remove his arm.  He did so after the second request.  Ms. Whidden agreed Mr. Robertson was shocked he had taken her arm and once he realized it, removed his hand.  She did not know why Mr. Robertson touched her.  The two went to a private office to discuss the kitchen door incident.

Ms. Whidden became the director in October 1998.  In mid-July 1999 she had several discussions with Mr. Robertson that left her emotionally hurt, upset, and crying.  She did not complain to Mr. Robertson about her feelings.  Ms. Whidden did talk to Ms. Robertson who recommended she not argue, accept the comments, and try to find a solution to whatever caused Mr. Robertson to be upset.

At the conclusion of the August 17 meeting, all parties agreed Ms. Whidden would transfer to Mt. McKinley once a suitable replacement was found and Stacey could begin at the other location the following week.  Several days later, Stacey called Ms. Robertson to advise both she and Ms. Whidden quit because they wanted to return to school.  No mention was made of either woman's ability or inability to work with Mr. Robertson.

Ms. Whidden would have stayed employed at Carousel for another several weeks if she could have been guaranteed the move to Mt. McKinley center within that time frame.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
The record fails to support the conclusion Ms. Whidden was discharged.  While she may have believed Mr. Robertson told her to get her things, the perceived discharge was dispelled by Ms. Robertson within minutes.  Therefore, this separation will be decided on the basis of a voluntary leaving.

A worker has good cause for voluntarily leaving work because of a supervisor's actions only if the supervisor follows a course of conduct amounting to hostility, abuse, or unreasonable discrimination.  In addition, the worker must make a reasonable attempt to resolve the matter prior to leaving work.  In Griffith, Comm'r. Dec. 8822158, December 20, 1988, aff'd Griffith v. State Department of Labor, Alaska Superior Court, No. 4FA-89-0120 Civil, September 25, 1989.

The record fails to show Mr. Robertson treated Ms. Whidden with abuse, hostility, or unreasonable discrimination.  It has been shown Mr. Robertson treated all his managers in a similar fashion.  Ms. Whidden was especially sensitive and emotional.  Mr. Robertson's act of taking Ms. Whidden's arm was a one-time incident and could have been brought about by his desire to locate her to a private area, away from the public.

Further, Ms. Whidden's testimony that she would have remained employed for several weeks if the transfer could have been completed in that time frame establishes the working conditions were not so onerous that it left her no alternative but to leave work.  Also, there was no mention of the perceived problems with Mr. Robertson at the time of the quit.

A worker must give the employer an opportunity to correct the situation.  Ms. Whidden brought her concerns to Mr. Robertson's attention only days before she quit and had not worked after raising those concerns.  The employer was not given an opportunity to work on the concerns.  Accordingly, good cause for leaving work has not been shown in this matter.


DECISION
The determination issued on August 31, 1999, is REVERSED.  Benefits are denied for the weeks ending August 21, 1999, through September 25, 1999.  Mr. Whidden's benefits are reduced by three times the claimant's weekly benefit amount.  Further, the claimant may not be eligible for future extended benefits.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on September 21, 1999.








Jan Schnell, Hearing Officer

