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CLAIMANT                               INTERESTED EMPLOYER
JOHN METLER
COOK INLET HOUSING AUTHORITY

CLAIMANT APPEARANCES                   EMPLOYER APPEARANCES 
John Metler
None


ESD APPEARANCES
None


CASE HISTORY
Mr. Metler timely appealed a determination issued on August 24, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.


FINDINGS OF FACT
Mr. Metler worked for Cook Inlet Housing Authority during the period April 5, 1999, through July 30, 1999.  He earned approximately $17 per hour for full-time work as a carpenter and/or plumber.  Mr. Metler quit without notice on August 2, 1999.

Since mid-May 1999, Mr.Metler was required to do plumbing work.  About 80 percent of his duties involved plumbing type activities.  Mr. Metler questioned the need for a license/certificate when first asked to do plumbing work.  Mr. Cross, coordinator, indicated he would work on getting a license and that the plumbing work would be minor.

In late June, Mr. Metler spoke with a representative from Mechanical Inspection, Department of Labor and Workforce Development about being licensed to do plumbing work.  He was advised a certificate of fitness was necessary for the type of work described.  About ten days later, Mr. Metler advised his immediate supervisor, Mr. Johnson, of the need for a certificate.  Mr. Johnson indicated he would see about getting a certificate.  Mr. Metler mentioned his concerns to several coworkers, but did not pursue the matter further.

Mr. Metler quit because he was concerned about doing work that he believed was illegal.  He also considered in his decision to quit his feelings of racial prejudice (against whites in a native organization) and verbal outbursts from Mr. Johnson.  Mr. Metler would have stayed employed had he been issued a certificate to do plumbing work.  He did not pursue grievances on any of the issues, although he was aware of the process in the policy manual.

The plumbing duties Mr. Metler was asked to perform involved, but were not limited to, the following:


*  Moving drain lines


*  Unclogging lines and toilets


*  Replacing sinks/toilets/tubs


*  Extending water pipes


*  Preparing material lists


*  Working with carpenters/electricians

In the performance of his duties, Mr. Metler was required to break joins that had been soldered.  This required melting the solder, breaking the joint, replacing the fitting, and resoldering.  He also replaced fixtures and drains by separating pipe that had been screwed together.

Mr. Metler had the hopes of another job with Arctic Chain at the time he quit.  He did not have a guaranteed start date nor did he know the rate of pay.

Approximately one month after leaving work, Mr. Metler again spoke with a representative from Mechanical Inspection about the plumbing work performed for Cook Inlet Housing Authority.  The representative informed Mr. Metler the company did not have a license to perform plumbing work and a warning notice would be issued.  Mr. Metler verified with the Municipality of Anchorage, building safety section, that his former employer was not currently licensed for plumbing work.


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause....

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work....


CONCLUSION
"Once having voluntarily quit, it is the burden of the claimant to establish good cause."  Fogleson, Comm'r Dec. 8822584, February 28, 1989.

To avoid penalty under AS 23.20.379(a) for leaving work, Mr. Metler must establish he left suitable work for good cause as defined for unemployment insurance purposes.

Mr. Metler has indicated several factors were considered in his decision to quit.  Mr. Metler negated good cause for leaving work by not utilizing the grievance procedure on his concerns of prejudice and supervisory problems.  However, his contention he would have remained employed had the certificate been forthcoming, establishes the primary reason for leaving was the lack of a certificate.  Therefore, the Tribunal will address that factor only.

The record establishes Mr. Metler was asked to perform work that required a certificate of fitness.  The employer was made aware of that requirement several months before Mr. Metler quit, yet failed to take action.  

AS 23.20.379(a) imposes a penalty for quitting only if the claimant quit suitable work without good cause.  The question now becomes whether Mr. Metler's work should be considered suitable for the purposes of AS 23.20.379(a).  If the work does not constitute suitable work for the purposes of AS 23.20.379(a), Mr. Metler need not establish good cause for leaving to avoid an unemployment insurance penalty.

Precedent cases exist involving separations from work and alleged violations of statutes, regulations, or rules.  Some precedents deal with whether the violations can provide a claimant relief from unemployment insurance benefit penalties. 

In Sullivan, Comm'r Dec. 95 2379, November 27, 1995, the Commissioner of Labor reversed a tribunal decision and allowed benefits holding the work the claimant left was not suitable work due to violation of minimum wage laws.  The claimant apparently did not quit work because of a minimum wage dispute, but the minimum wage problem was detected during the Commissioner review.  The Commissioner held:


As the Department entrusted with the charge of enforcing the minimum wage law, we must consider work paying below that level to be inherently unsuitable.  In addition, AS 23.20.385 requires that the wages, hours and other conditions of the work be prevailing for similar work in the locality in order to be considered suitable. The statute requires consideration of these standards in determining good cause for  leaving  work.


A wage below statutory minimum is unsuitable. The claimant did not voluntarily leave suitable work without good cause.

On the other hand in Nye, Comm'r Dec. 8925912, May 4, 1990, the Commissioner denied benefits where the claimant quit work aboard a vessel to attend school then, while at the school, allegedly learned the former employer had unsafe practices and equipment.  The Commissioner reversed the tribunal decision that held the alleged safety violations rendered the work unsuitable thus negating the claimant's need to establish good cause for quitting.  The Commissioner decision held, in part:


A claimant has good cause to quit unsuitable work, but only if the working conditions were the reason for quitting and the claimant made a reasonable attempt to preserve the employment relationship.  A condition of work over which the claimant would not have quit, or which had nothing directly to do with the reason for quitting, or which the claimant did not bring to the employer's attention, cannot provide good cause.  There must be a connection between the alleged unsuitability and the reason for leaving.


Even assuming the working conditions caused the quit, the record does not show the work was unsuitable.  The safety violations were allegations.  No alleged deficiency was shown to violate any Coast Guard regulation or other safety rule.  Any party asserting safety violations should be required to identify the provision violated.  The Tribunal found that the employer was in violation of safety rules without determining which provisions were violated.  The record does not support the finding.

Before determining whether the Sullivan or the Nye standard applies in the current matter, the tribunal must address whether the Alaska Department of Labor and Workforce Development has plumbing certificates of fitness requirements as clear as those pertaining to the minimum wage.  "Neither the Appeal Tribunal nor I have any jurisdiction to hold contrary to the clear wordage of the law."  Scott, Comm'r Dec. 87H-EB-162, June 18, 1987.

"Regulations are subject to the same constructs as are statutes.  Under the rules of statutory construction, words, if not specifically defined, are to be accorded their commonly accepted meaning."  Gilheany, Comm'r Dec. 84H-UI-348, March 29, 1985. 

Mr. Metler's testimony creates a presumption that his work did not comply with statutes and regulations requiring:


An individual engaged in the performance of work subject to the standards established in AS 18.60.580 and AS 18.60.705 shall have an appropriate certificate of fitness or a trainee certificate of fitness. The certificate must be in the individual's possession when performing work in the trade.  8 AAC 90.105


The code applies to all new construction, all new work in relocated buildings, and to any alterations, repairs, or reconstruction of buildings except as provided otherwise under AS 18.60.705 - 18.60.740.  AS 18.60.715

Comparing Sullivan and Nye raises a question of whether a claimant must actually complain about presumably illegal work conditions before quitting.  Sullivan appears to reject the complaint requirement for unambiguous situations.  To hold otherwise raises potential implications.

Besides the unfair competitive advantages gained by noncompliant employers and employees more fundamental concerns arise.  Neither employer nor employee can usurp the statutory authority of the Legislature or the regulatory authority of the Executive branch by agreeing to work conditions that violate a statute or regulation.  The tribunal cannot validate such employer and employee noncompliance agreements whether the agreements constitute deliberate or inadvertent violations.

The lack of apparent regulatory compliance rendered the plumbing work performed by Mr. Metler inherently not suitable.   Mr. Metler need not establish good cause for quitting unsuitable work.  The determination will be reversed.  


DECISION
The determination issued on August 24, 1999, is REVERSED.  Benefits are allowed for the weeks ending August 7, 1999, through September 11, 1999, if otherwise eligible.  Mr. Metler's maximum potential benefit entitlement reduced as a result of this determination is restored. 


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 1, 1999.








Jan Schnell, Hearing Officer

