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CASE HISTORY
Mr. Kirton timely appealed a determination issued on August 31, 1999, that denied unemployment insurance benefits pursuant to AS 23.20.379.  Benefits were denied on the ground that the claimant voluntarily left suitable work without good cause.

The determination also denied benefits under AS 23.20.360.  Benefits were denied/reduced on the ground Mr. Kirton had work and earnings during the weeks claimed.  The determination further denied benefits pursuant to AS 23.20.387 on the ground that the claimant knowingly withheld material facts during the period claimed with the intent to receive unentitled benefits.  Mr. Kirton was determined to be liable for an overpayment pursuant to AS 23.20.390.  


FINDINGS OF FACT
Mr. Kirton established an unemployment insurance claim year on February 13, 1998.  His weekly benefit amount was $84; his excess earnings amount was $162.  On June 9, 1998, Mr. Kirton began working for Stringer & Son Construction, Inc.  He earned $8 per hour for full-time work as a carpenter.

On June 11, Mr. Kirton was told that day would be his last day of work.  The owner of the company indicated Mr. Kirton "just wasn't working out" (Exhibit 23).  Mr. Kirton tried to get the employer to let him stay longer to get accustomed to the job.  He had $228 in earnings for the week ending June 13, 1998.

Mr. Kirton did not report the work/earnings to the Employment Security Division (ESD) when he filed his bi-weekly certification on June 26, 1998.  He speculated he might have hit the wrong number when answering the questions Victor (electronic filing system) asked.  Mr. Kirton indicated "NO" to the question if he worked during the week ending June 13.  When asked why he did not correct his answers when asked if the answer he did submit were correct, Mr. Kirton further speculated he may have hit the wrong number.

On July 6, 1998, Mr. Kirton cashed the unemployment insurance check for the weeks ending June 13 and June 20 ($84 for each week).  Although he wondered why he got paid for the week ending June 13, he did not call to question an ESD representative.  Mr. Kirton was living in a tent at the time he received the benefit check.

Mr. Kirton also received $84 for each of the weeks ending July 4 and 11, 1998.

Prior to June 13, 1998, Mr. Kirton had reported work/earnings for the week ending May 24, 1997.  In February 1997, Mr. Kirton was denied benefits for voluntarily leaving work without good cause.

Claimants are mailed a claimant handbook when a new claim is filed.  Mr. Kirton recalls receiving the handbook.  The handbook contains information about reporting all work, earnings, and work separations (Exhibit 22).


PROVISIONS OF LAW
AS 23.20.379 provides in part:


(a)
An insured worker is disqualified for waiting-week credit or benefits for the first week in which the insured worker is unemployed and for the next five weeks of unemployment following that week if the insured worker



(1)
left the insured worker's last suitable work voluntarily without good cause; or



(2)
was discharged for misconduct connected with the insured worker's work.

8 AAC 85.095 provides in part:


(c)
Good cause for voluntarily leaving work under AS 23.20.379(a)(1) includes



(1)
leaving work for reasons that would compel a reasonable and prudent person of normal sensitivity, exercising ordinary common sense, to leave work; the reasons must be of such gravity that the individual has no reasonable alternative but to leave work.


(d)
"Misconduct connected with the insured worker's work" as used in AS 23.20.379(a)(2) means



(1)
a claimant's conduct on the job, if the conduct shows a wilful and wanton disregard of the employer's interest, as a claimant might show, for example, through gross or repeated negligence, wilful violation of reasonable work rules, or deliberate violation or disregard of standards of behavior that the employer has the right to expect of an employee' wilful and wanton disregard of the employer's interest does not arise solely f rom inefficiency, unsatisfactory performance as the result of inability or incapacity, inadvertence, ordinary negligence in isolated instances, or good faith errors in judgment or discretion....

AS 23.20.360 provides in part:


The amount of benefits, excluding the allowance for dependents, payable to an insured worker for a week of unemployment shall be reduced by 75 percent of the wages payable to the insured worker for that week that are in excess of $50.  However, the amount of benefits may not be reduced below zero.  If the benefit is not a multiple of $1, it is computed to the next higher multiple of $1.  If the benefit is zero, no allowance for dependents is payable....

AS 23.20.387 provides in part:


(a)
An insured worker is disqualified for benefits for the week with respect to which the false statement or misrepresentation was made and for an additional period of not less than six weeks or more than 52 weeks if the department determines that the insured worker has knowingly made a false statement or misrepresentation of a material fact or knowingly failed to report a material fact with intent to obtain or increase benefits under this chapter.  The length of the additional disqualification and the beginning date of that disqualification shall be determined by the department according to the circumstances in each case.


(b)
A person may not be disqualified from receiving benefits under this section unless there is documented evidence that the person has made a false statement or a misrepresentation as to a material fact or has failed to disclose a material fact.  Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact....

AS 23.20.390 provides in part:


(a)
An individual who receives a sum as benefits from the unemployment compensation fund when not entitled to it under this chapter is liable to the fund for the sum improperly paid to the individual....


(f)
If addition to the liability under (a) of this section for the amount of benefits improperly paid, an individual who is disqualified from receipt of benefits under AS 23.20.387 is liable to the department for a penalty in an amount equal to 50 percent of the benefits that were obtained by knowingly making a false statement or misrepresenting a material fact, or knowingly failing to report a material fact, with the intent to obtain or increase benefits under this chapter.  The department may, under regulations adopted under this chapter, waive the collection of a penalty under this section.   The department shall deposit into the general fund the penalty that it collects....


CONCLUSION
The record fails to support the conclusion Mr. Kirton voluntarily left employment with Stringer & Son Construction, Inc.  For the disqualifying provisions of AS 23.20.379 to apply in this matter, there must be a showing of misconduct connected with the work.  Inability to perform the work to the employer's satisfaction does not establish misconduct connected with the work.  That portion of the determination will be reversed.

Because of the work separation reversal, the benefits Mr. Kirton received for the weeks ending June 20, 1998, and July 4 and 11, 1998, were properly paid.  The amount of earnings for the week ending June 13, 1998, renders Mr. Kirton ineligible for benefits as it exceed his excess earnings amount of $162.

There is no dispute that the work and earnings omitted by Mr. Kirton are material facts necessary for the ESD to accurately assess his eligibility for benefits.  

In Thalmann, Comm'r Dec. No. 95 0034, May 30, 1995, the Commissioner states in part:


AS 23.20.387 specifies that "Before a determination of fraudulent misrepresentation or nondisclosure may be made, there must be a preponderance of evidence of an intention to defraud, and the false statement or misrepresentation must be shown to be knowing and to involve a material fact." In this case the evidence of misrepresentation derives from the claim certifications submitted for twelve weeks on which the claimant reported no earnings or work. She then certified that her answers were true and correct when she signed each form. In Charron v. SOA, Department of Labor, 3PA 92-208 CIV, Superior Court, February 23, 1993, the court states in part:



A fact is "material" for purposes of unemployment misrepresentation "if it is relevant to the determination of a claimant's right to benefits; it need not actually affect the outcome of that determination," citing Meyer v. Skline Mobile Homes, 589 P.2d 89, 95 (Idaho 1979).  The fact of part-time employment which [the claimant] failed to report is clearly a material fact for purposes of AS 23.20.387....



[The claimant] knew he was working part-time and failed to even mention this fact.  The circumstantial evidence showed that this omission was "knowingly" because [the claimant] did not report the earnings later . . . Proof beyond a reasonable doubt is not required. A preponderance of evidence standard governs.  Direct proof of intent to defraud is not required. Taylor v. Department of Employment, 647 p.2d 1 (Utah 1982)....


We have previously held that a presumption of intent to defraud arises on the basis of the falsified claim itself.  In re Morton, Comm'r Decision 79H-149, Sept. 14, 1979.  Simply asserting that a mistake or oversight occurred does not rebut this presumption.  If we were to allow such excuse, the fraud provision of the statute would become meaningless....

Mr. Kirton has failed to successfully rebut the ESD's contention he knowingly withheld material information.  There is no ambiguity over the question that asks a claimant if he worked during the week.  Mr. Kirton answered no to the question and again answered that the information he provided was correct.  Further, after receiving the benefit check, Mr. Kirton failed to notify the ESD of a possible problem.

The record fails to show Mr. Kirton had never been notified of any work/earnings problems prior to the June 13, 1998, incident.  Also, one-week errors typically fail to establish a pattern of intent.  However, in this case, Mr. Kirton not only withheld the work and earnings, he failed to reveal the work separation.  

Mr. Kirton's failure to provide a plausible reason for withholding the information establishes he knowingly provided wrong information with the intent to receive unentitled benefits.  This is supported by the fact Mr. Kirton had reported work and earnings in the past and had once before been denied benefits on a work separation issue.  He knew the possible consequences if he properly reported the work information for the week ending June 13, 1998. 

Mr. Kirton is liable for the payment of benefits plus penalties for the week ending June 13, 1998.


DECISION
The determination issued on August 31, 1999, is REVERSED in part and MODIFIED in part.  Benefits are allowed pursuant to AS 23.20.379(a)(2) for the weeks ending June 13, 1998, through July 18, 1998, if otherwise eligible.  Mr. Kirton's maximum potential benefit entitlement reduced as a result of this determination is restored.

Benefits are denied for the week ending June 13, 1998, pursuant to AS 23.20.360.  Benefits are denied pursuant to AS 23.20.387 for the weeks ending June 13, 1998, and September 4, 1999, through October 9, 1999.

Benefits are allowed pursuant to AS 23.20.387 for the weeks ending June 20, 1998, July 4, 1998, through July 11, 1998, and October 16, 1999, through February 12, 2000, if otherwise eligible.

The issue of Mr. Kirton's liability for the overpayment is REMANDED to the ESD for recalculation in keeping with this decision.


APPEAL RIGHTS
This decision is final unless an appeal is filed to the Commissioner of Labor within 30 days after the decision is mailed to each party.  The appeal period may be extended only if the appeal is delayed by circumstances beyond the party's control.  A statement of appeal rights and procedures is enclosed.

Dated and Mailed in Anchorage, Alaska, on October 8, 1999.








Jan Schnell, Hearing Officer

